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FRIDAY, MAY 18, 1956 


Unrrep States SENATE, 
SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, at 10:05 a. m., in room 424, Senate Office 
Building, Hon. John L. McClellan (chairman of the subcommittee) 
presiding. 

Present: Senators McClellan, Daniel, Jenner, and O’Mahoney. 

Also present: Robert Barnes Young, professional staff member. 

Senator McCietian. The subcommittee will come to order. 

The purpose of this meeting is for public hearings on S. 3143 and 
a companion bill or bill dealing with the same subject matter, 

These bills will be printed in the record of the hearing at this point. 

(S. 373 and S. 3148 are as follows :) 


{S. 873, 84th Cong., 1st sess.] 


A BILL To establish rules of interpretation governing questions of the effect of Acts of 
Congress on State laws ~~ 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That no Act of Congress shall be construed 
as indicating an intent on the part of Congress to occupy the field in which such 
Act operates, to the exclusion of all State laws on the same subject matter, 
unless such Act contains an express provision to that effect. No Act of Congress 
shall be construed as invalidating a provision of State law which would be valid 
in the absence of such Act, unless there is a direct and positive conflict between 
such Act and such provision, so that the two cannot be reconciled or consistently 
stand together. 





[S. 31438, 84th Cong., 2d sess.] 


A BILL To establish rules of interpretation governing questions of the effect of Acts of 
Congress on State laws 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That no Act of Congress shall be construed 
as indicating an intent on the part of Congress to occupy the field in which such 
Act operates, to the exclusion of all State laws on the same subject matter, unless 
such Act contains an express provision to that effect. No Act of Congress shall 
be construed as invalidating a provision of State law which would be valid in 
the absence of such Act unless there is a direct and positive conflict between 
an express provision of such Act and such provision of the State law so that the 
two cannot be reconciled or consistently stand together. 


Senator McCierian. At the conclusion of the testimony this morn- 
ing, there will be certain documents, letters, and statements to fol- 
low in the record. The Chair will announce those later. 

The Chair may say that S. 3143 is identical with H. R. 3, intro- 
duced in the House of Representatives by Congressman Smith of 


1 
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Virginia. S. 373 and S. 31438 and also H. R. 3, the House bill, are all 
measures, proposals, dealing with the same subject matter. Actu- 
ally, Congressman Smith of Virginia is the author of this legisla- 
tion, particularly as to S. 3143, because S. 3143 was introduced by my- 
self and for 11 other Members of the Senate quite some time after 
Congressman Smith’s bill had been introduced in the House and after 
hearings had been held on it. 

But in view of the actions of the Supreme Court, that apparently 
are inimical to the best interest and constitutional rights of our States, 
it has been felt that this legislation should be processed in the hope 
that it may be enacted during this session of Congress. 

For that reason we call these hearings this morning. 

Weare very happy to have with us this morning Congressman Smith 
of Virginia, the author of the House bill, and we will hear him later, 
but at his suggestion we have some other witnesses present who desire 
to testify and whose time is somewhat limited. They are very anxious 
to finish their testimony and conclude so that they can get away at 
noon ; so we are going to hear them first. 

I understand we have present Mr. Thomas B. Gay, attorney at law, 
Richmond, Va., representing committee on jurisprudence and law re- 
form, American Bar Association. 

Mr. Gay, will you come around, please, sir ? 

Mr. Gay, state your name for the record, your place of residence, 


your business or profession, and how long you have been a member of 
the profession. 


STATEMENT OF THOMAS B. GAY, ATTORNEY AT LAW, RICHMOND, 
VA., COMMITTEE ON JURISPRUDENCE AND LAW REFORM, AMER- 
ICAN BAR ASSOCIATION 


Mr. Gay. I will state the former very willingly. The latter I 
state with some reluctance. 

Mr. Chairman, my name is Thomas B. Gay. I am a member of the 
law firm of Hunton, Williams, Gay, Moore & Powell with offices in 
the Electric Building, Richmond, Va. 

I practiced law 50 years the Ist of this coming June. 

Mr. Chairman, I may also add, if you will permit me, Mr. Chairman, 
I would like to say that I am a past president of the bar associa- 
tion of the city of Richmond and of the Virginia State Bar Associa- 
tion. I represented Virginia for 12 years as a State delegate in the 
house of delegates of the American Bar Association and served as 
chairman of that body for 3 years. 

I have also acted as chairman of the association’s committee on juris- 
prudence and law reform, and I am appearing here today primarily at 
the request of its present chairman, Hon. William Logan Martin, 
of Birmingham, to advise the committee and read into the record, 
if I may, a copy of the resolution which the house of delegates of the 
American Bar Association adopted at its September meeting in 1955, 
approving H. R. 3. 

That resolution, Mr, Chairman, reads as follows: 

Resolved, That the American Bar Association favors the enactment into law 


of H. R. 3, 84th Congress, 1st session, entitled: “A bill to establish rules of inter- 
pretation governing questions of the effect of acts of Congress on State laws”; 
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authorizes and directs the standing committee on jurisprudence and law reform 
to advocate all appropriate means for its passage by the Congress of the United 


States. 

(The complete report of the standing committee on jurisprudence 
and law reform of the American Bar Association dated August 4, 
1955, appears in the PPRRRE,} 

Mr. Gay. As the chairman has stated and as I understand the mat- 
ter, S. 3143 is a companion bill to H. R. 3. 

Senator McCiexxan. It is identical. 

Mr. Gay. And, as I understand its purpose, Mr. Chairman, it is to 
terminate the practice of excluding by judicial implication State 
action in the field of legislation where the State may act only so long 
as the Congress has seen fit not to legislate by requiring that if the 
Congress desires to accomplish that result, its purpose shall be or must 
be expressly stated. 

Senator JENNER. May I ask a question, sir? 

Senator McCrie.ian. Senator Jenner. 

Senator Jenner. You stated that this resolution was passed by the 
section of the American Bar Association 

Mr. Gay. Not by the section. By the house of delegates. 

Senator JENNER. In September 1955? 

Mr. Gay. That is right. 

Senator Jenner. And that resolution was passed even prior to the 
Steve Nelson decision. Have you any recent expression from the 
house of delegates of the American Bar Association in regard to the 
Steve Nelson decision ? 

Mr. Gay. The house has not met since that decision came down. 

Senator JENNER. Have you had any informal expression from mem- 
bers of the house ? . 

Mr. Gay. Well, yes. I have talked with several members of the 
house and I think the effect of the Supreme Court’s decision just 
points up the greater need or necessity for some such legislation as is 
embodied in these pending bills. 

Senator McCue..an. In other words, that decision did nothing to 
diminish the interest but, rather, aggravated the situation that these 
bills seek to remedy. 

Mr. Gay. Exactly so, Mr. Chairman. 

As I was about to say, the need for this reform is found in the de- 
cision of the Supreme Court holding invalid State laws which have 
been thought to offend constitutional concepts of Federal supremacy 
solely because they regulate or deal with affairs affecting the national 
interest in the fields where Congress has also asserted its authority by 
regulatory legislation. 

In a decision by Mr. Justice Swaine in 1872, in ew parte McNiel (80 
U. S. 236), involving the constitutionality of a statute of the State 
of New York respecting pilotage regulations, the Supreme Court said: 

In the complex system of polity which prevails in this country the powers 
of government may be divided into four classes: 

Those which belong exclusively to the States. 
Those which belong exclusively to the National Government. 
Those which may be exercised concurrently and independently by both. 


Those which may be exercised by the States, but only until Congress shall 
see fit to act upon the subject matter. 
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I think it may be said, Mr. Chairman, that though roughly eroded 
by Federal encroachment, both legislative and judicial, the first cate- 
gory may still be identified with a few obvious examples. 

The States may still feel safely assured of their exclusive power 
to tax local activities, to police their citizens, and to define voting 
requirements for State elections. Where they do not violate other 
constitutional prohibitions, the States when acting in these fields are 
protected from Federal encroachment by constitutional barriers. 

The States may not complain of Federal legislation in the second 
category for this involves areas of activity from which the States are 
constitutionally excluded by article I, sections 8 and 10, of the Con- 
stitution. Typical examples include the coinage of money, foreign 
affairs, and patent regulation. 

It has been authoritatively stated—J. A. C. Grant, the Nature and 
Scope of Concurrent Power (34 Col. L. Rev. 995 (1934) )—that the 
third category should more properly be characterized as the coordinate 
powers. In this area each governmental system may act despite the 
activity of the other in the same field. Coordinate prohibitions of 
State and Federal criminal codes offer the best illustration of these 
powers. For example, a violation of the White Slave Act may also 
amount to a breach of State laws dealing with prostitution. 

It is the fourth category, Mr. Chairman and gentlemen of the 
committee, to which H. R. 3 and this S. 3148 are directed. Here both 
governmental systems are found acting, but the extent to which the 
States may act depends upon the will of Congress. In this area lie 
matters which are ordinarily of both national and local concern. 
Included, for example, are all the activities which affect interstate 
commerce. National supremacy is recognized, but until Congress has 
acted in a particular field in a fashion which indicates a purpose to 
appropriate that field for exclusive Federal control the States may 
also act. 

When the purpose of Congress to exclude all State control in a 
particular field is expressly announced, there is no problem and the 
course of the courts is clear—they should give no effect to State laws 
which seek to regulate in fields where Congress has asserted its 
exclusive right to control. But where Congress, when acting in some 
field of both national and local interest, does not indicate expressly 
whether the States may continue to regulate i in that field and, if so, 
to what extent, this limitation must be implied. 

In numerous decisions the courts have sought to determine this 
limitation. The nature of the Federal legislation, the extent to which 
Congress has sought to regulate, the compatibility of existing State 
laws and numerous other factors have all furnished the sought for 
implication of what Congress intended. Because these judicial pro- 
nouncements—and may I ‘emphasize this thought—measure the extent 
of State sovereignty, it certainly seems desirable to do away with 
the doctrine of implied preemption or supersession and to provide 
that Congress state expressly its purpose and intent as to the effect 
of Federal legislation on State laws and authority in the same field. 
This S. 3143 seeks to accomplish this by providing that no intent to 
preempt or supersede shall be implied where that purpose is~ not 
expressly stated. 
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The need for some such standard can best be shown by a review of 
significant cases dealing with implied preemptions or supersessions. 
I will be very brief. 

The most recent consideration of this subject has arisen in connec- 
tion-with the Smith Act, defining sedition against the United States 
and prescribing punishments therefor. In Commonwealth v. Nelson 
(104 Atl. 2d 133 (1954) ), the Supreme Court of Pennsylvania held 
invalid the sedition act of that State (1939) on the ground that it was 
superseded by the provisions of the Smith Act, while in Nelson v. 
Wyman (105 Atl. 2d 756 (1954)), involving the same man Nelson, 
the Supreme Court of New Hampshire took a contrary view, holding 
that there was nothing in the Smith Act to preclude legislation on 
the same subject matter, because there was no “clear and manifest 
purpose of Congress” to inhibit similar legislation in this field. 

The Supreme Court of the United States in a 6 to 3 decision has just 
affirmed the Pennsylvania decision in the Nelson case, thus rendering 
inoperative the laws of 42 States along with Alaska and Hawaii which 
penalize the advocacy of violent overthrow of the Federal or State 
Governments. 

This decision, while of far-reaching importance, is but another ap- 
plication of:the doctrine of preemption or supersession which has been 
developed by the Federal courts to the detriment and destruction of 
State sovereignty and local self-government. 

The problem was typically illustrated in Cloverleaf Company v. Pat- 
terson (315 U.S. 148 (1942) ), in which an Alabama statute authoriz- 
ing the seizure of unfit packing stock, from which restored butter is 
manufactured, was invalidated on the theory that, when Congress 
adopted a provision of the Revenue Code authorizing Federal inspec- 
tion and control of the manufacture of restored butter, it impliedly 
intended to oust State regulation. This result was reached although 
the Federal Act made no provision for the seizure of unfit packing 
stock and it was in evidence that once the butter had been restored it 
was very difficult to tell whether any of the packing stock used was un- 
fit. 

Chief Justice Stone, with Mr. Justice Frankfurter concurring, vig- 
orously dissented on the ground that a congressional purpose to free 
from regulation, State and National, a substance so obviously requiring 
control, should not lightly be inferred. 

The courts have been called upon to deal with this question in a 
vartety of fields, such as commerce, customs, shipping, rate regulation, 
subversive activities, and labor relations. The latter has been a pro- 
lific source of litigation on the ee and clearly illustrates the 
urgency of the need for remedial legislation. 

In 11 recent instances the Supreme Court has had occasion to con- 
sider whether the Taft-Hartley Act or its predecessor, the Wagner 
Act, so occupied this field as to displace State laws on the subject. In 
5 cases the State laws were upheld; in 6 cases that particular field was 
held to have been preempted by the Federal Act. Wisconsin statutes 
dealing with mass picketing and intermittent work stoppages were 
sustained; a Wisconsin statute making it a misdemeanor for public 
utility employees to strike was upheld; a Wisconsin statutes requiring 
a two-thirds vote for a maintenance of membership clause in collective 
agreements was upheld; and in the recent case involving the Virginia 
act, it was held that the Labor Relations Act did not preempt the field 

77945—66——2 
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so as to prevent a Virginia court from awarding damages for tort lia- 
bility incurred in the course of a labor dispute. 

On the other hand, the Federal Act has been held to have displaced 
a Florida statute requiring registration of labor organizers. The de- 
cision in Bethlehem Steel Company v. New York Board (330 U. S. 
767 (1947) ), invalidated a New York statute recognizing a foreman’s 
union contrary to the policy of the National Labor Relations Board. A 
Wisconsin statute prescribing the method for determining the repre- 
sentative bargaining unit was held void. A Wisconsin statute dealing 
with unfair labor practices was set aside in a per curiam decision 
and so on. 

Thus it may fairly be said, Mr. Chairman and members of the 
committee, that a large element of uncertainty is found in the decisions 
of the courts, State and Federal, in determining whether or not a 
particular act of the Congress has in fact preempted a particular field 
of legislation ; indeed, an analysis of the cases will show that individual 
judges by concurring and/or dissenting in particular cases, manifest 
a lack of pattern in the formulation of their conclusions. 

That, I may say, is particularly illustrated in the recent decision of 
the Supreme Court in the Nelson case which was a 6-to-3 decision. 

Senator McCietian. Mr. Gay, at this point, this whole area of 
jurisprudence today is in a state of absolute confusion. In other 
words, an attorney trying to represent a client, in view of the Court 
decisions and precedents that now exist—it is just impossible to advise 
a client what the law is and what the Court might hold. 

Mr. Gay. I don’t think there can be any doubt about the accuracy 
of that statement. 

Senator McCietian. And the purpose of this legislation would be 
to clarify it and place the responsibility in the legislative body to say 
what its intent was or is as it enacts such legislation. 

Mr. Gay. There doesn’t seem to me, Mr. Chairman, any valid reason 
why Congress shouldn’t be willing to say in an act which it enacts 
whether or not it attempts to preempt the field or whether State 
legislation may remain valid in that field. 

As I attempted to point out, we are dealing here only with 1 of the 
4 fields with which sovereignty is involved. We are not concerned 
with the field of legislation which is expressly delegated to the Con- 
gress by the Constitution. 

We are not concerned with the field by which authority to legislate 
is expressly reserved to the States by the Constitution. 

We are not concerned with the field of concurrent power and au- 
thority. 

We are concerned only with that field in which, until Congress acts, 
it has been held the States may act, and when it does act, it seems to 
me it ought to be a very simple thing for Congress to be willing to 
say that, to the extent we have enacted here, State laws shall be valid, 
or they shall not be. 

Senator Jenner. Mr. Gay, what say you on this particular point in 
reference to the different decisions that you have just referred to on the 
expression we hear so much today in newspapers, articles, and so 
forth, about “the Supreme Court has acted. Therefore, this is the 
supreme law of the land”? 

Mr. Gay. Well, of course, there is a provision in the Constitution 
with which we are all familiar known as the supremacy clause, but 








FEDERAL-STATE CONCURRENT JURISDICTION 7 


there is nothing in the supremacy clause as it has been understood and 
applied to say that the interpretations which the Supreme Court shall 
put on the Constitution shall be the supreme law of the land and the 
Constitution since—the Constitution is what the Supreme Court 
Says it is. 

Now, I know of no way to circumvent decisions of the Supreme 
Court if they contravene what the lawmaking body thinks is a 
proper interpretation of the Constitution, except to legislate to the 
contrary. 

Senator Danret. Well, if it is on a constitutional point, of course, 
the Court will have the final say. 

Mr. Gay. Yes, unless by appropriate amendment to the Consti- 
tution 

Senator Danrev. Yes. 

Mr. Gay. That view of the meaning of the provisional question is 
declared to be otherwise. 

Senator Dante... Fortunately, we do not have a constitutional ques- 
tion involved here. 

Mr. Gay. Not the slightest. 

Senator Dante... Therefore, it is within the power of the Congress 
to act. 

Mr. Gay. I would like to emphasize that. I supplemented the state- 
ment I made to the House committee with an opinion on the consti- 
tutionality of H. R. 3, which I will not detain this committee to have 
me read, but I would like to offer it as a part of the record here, Mr, 
Chairman. 

(The statement of opinion referred to is as follows :) 





SUPPLEMENTAL STATEMENT OF THOMAS B. GAy CONCERNING CONSTITUTIONALITY 
or H. R. 3 


I have been asked to supplement the statement which I made at the hearing 
on July 12, 1955, concerning H. R. 3 by a brief discussion of its constitutionality. 
I shall do so in connection with the redraft of the bill submitted at that time 
by Mr. Louis C. Wyman, attorney general of New Hampshire. 

I shall also preface my discussion by pointing out what I sought to stress 
in my prior statement—that H. R. 3 will be operative, if enacted into law, in 
those fields where the power of the States to legislate may be exercised only 
until the Congress sees fit to act upon the same subject. Such an act will have 
no effect upon legislation in fields where, under the Constitution, the power to 
legislate may be exercised (1) exclusively by the Federal Government or (2) 
exclusively by the States or (3) by both State and Federal Governments con- 
currently and independently of each other. As thus understood, no sound con- 
stitutional objection can be urged to the passage of the bill. 

As redrafted, the first sentence of the bill relates solely to future acts of the 
Congress. It provides that they shall not “be construed as indicating an intent 
* * * to occupy the field in which such Act operates, to the exclusion of any 
State laws on the same subject, unless such Act contains an express provision 
to that effect.” 

The foregoing provision really presents no constitutional question. It merely 
prescribes a rule of construction of future legislation which the Congress may 
retain or repeal at will. Until repealed it would confine the so-called preemption 
doctrine as now established by the courts to enactments in which the Congress 
specifically declares its intention to supersede State laws on the same subject. 
In the absence of such direction the courts would be required to hold that State 
legislation, not in conflict, should not be held invalid or superseded merely 
because Congress has also legislated in the same field. Thus decisions implying 
Federal “occupation” of a particular field because of (i) the failure of Congress 
to authorize the States to act in the same field (Walling v. Michigan, 116 U. 8. 
446), or (ii) the enactment by Congress of a comprehensive and integrated 
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system of regulation precludes the exercise of concurrent authority by the States 
(Southern Railway v. Reid, 220 U. S. 424), would no longer be controlling. 

The second sentence of the bill also prescribes a rule of construction for future 
legislation which Congress may retain or repeal at will. So long as the act 
remains in force it presents no constitutional question. It merely declares that 
unless there is involved a power expressly granted to the Federal Government 
by the Constitution of the United States, no future act of Congress shall be 
construed as invalidating a State law if that law would be valid in the absence 
of such Federal act, even though Congress shall have otherwise expressly 
provided. 

The supremacy clause of the Constitution providing that “* * * The laws made 
in pursuance thereof * * * shall be the supreme law of the land” is therefore 
not violated or offended. Indeed, an expression of congressional intent to 
occupy or preempt such a field would be more surplusage. 

The second sentence of the bill may very well be held to apply, however, to 
those fields where the courts have heretofore held that an act of Congress is 
supreme because related to a matter of paramount national interest, or requiring 
a uniform national system of regulation. Since legislation of this nature does 
not necessarily fall within the scope of the supremacy rule above mentioned, 
there would seem to be no sound constitutional objection to the application of the 
rule of construction provided in this sentence of the bill. 

The third and last sentence of the bill provides that— 

“No prior act of Congress shall be construed to supersede State laws by impli- 
cation unless there is a direct and positive conflict between an express provision 
of such Federal act and such provision of the State law so that the two cannot 
be reconciled or consistently stand together.” 

This provision prescribes a rule of interpretation for prior acts of Congress. 
The language is taken almost verbatim from the decision in Sinnott v. Davenport 
(22 How. 227) and therefore merely adopts for the future by legislation a rule 
of interpretation which the courts for many years regarded as a canon of con- 
struction in such matters. This doctrine has undergone considerable judicial 
erosion in recent decisions, however, so that a “direct and positive” conflict would 
not now appear to be necessary in order to preclude State action in a field in 
which they may legislate until Congress has seen fit to regulate. Cases arising 
in the field of labor-management relations, to which I referred in my previous 
statement, make this quite evident, while the decisions reviewed in the dissenting 
opinion of Mr. Justice Stone in Cloverleaf Co. vy. Putterson (315 U. 8S. 148), to 
which I also referred, fully warrant the attempt to restore by legislation the 
“direct and positive” rule of construction formerly employed by the courts. 

I am informed that unconstitutionality of the bill has been urged by its oppo- 
nents upon the grounds that it is repugnant to the supremacy clause of the Con- 
stitution and that it would usurp judicial functions. Neither of these objections 
seems to me well founded. 

The supremacy clause (art. V, sec. 2) applies only to acts of the Congress 
relating to matters over which the Federal Government is given exclusive control 
by article I, section 8, or which are prohibited to the States under article I, 
section 10. It has never been interpreted as preventing the States from legis- 
lating in respect to matters over which there is concurrent jurisdiction, or in 
respect to which the States may legislate until Congress has occupied the field. 
The bill therefore provides that, when construing congressional legislation in 
these fields, the courts shall not infer a congressional purpose to preempt but 
shall recognize the validity of State legislation unless the congressional act in 
question shall otherwise expressly so provide. Indeed, the supremacy rule is 
expressly recognized in the second sentence of the bill by the provision that if 
there is involved a power expressly granted to the Federal Government, a decla- 
ration in a particular act that it shall not supersede State laws on the same 
subject shall be unavailing. 

Nor may it tenably be contended that the bill usurps the judicial function of 
interpretation. It is well established that, in enacting a statute, any legislative 
body may expressly define the meaning of the terms it uses, and, if subsequently 
construed by the courts in a manner with which the legislature is not in agree- 
ment, it may enact a law correcting judicial interpretation of a prior statute, 
When prospectively applied so as not to affect vested rights, such statutes have 
uniformly been upheld by the courts (Sutherland in Statutory Construction, 3d 
edition, vol. 2, sec. 1004, p. 323). 

In Stockade v. Insurance Co. (87 U. S. 323) the Court held that a section of 
an act of 1870, construing certain sections of the internal revenue law of 1864 
to extend the tax to the year 1870 was valid, and not a legislative attempt to 
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exercise the-judicial power of interpretation. In delivering the opinion of the 
Court, Mr. Justice Miller said: 

“Both in principle and authority it may be taken to be established, that a legis- 
lative body may by statute declare the construction of previous statutes 80 as to 
bind the courts in reference to all transactions occurring after the passage of the 
law, and may in many cases thus furnish the rule to govern the courts in trans- 
actions which are past, provided no constitutional right of the party concerned 
is violated” (p. 331). [Emphasis supplied.] 

The foregoing language would seem particularly apposite to the last sentence 
of the bill and cligarly establishes its constitutionality. 

With great deference, therefore, to the views of those who entertain a contrary 
opinion, it seems to me that there can be no substantial basis for contending that 
H. R. 3 is open to constitutional objection. 

Senator McCuietxan. All right. It may be made a part of the 
record, and at this point the Chair will announce that the hearings 
on H. R. 3, by the House Committee will be made a part of this record 
by reference and all testimony that was taken there will be made avail- 
able as a part of the record of these hearings for the benefit of the 
Senate. 

Mr. Gay. Thank you. 

Senator Danrev. I want to ask another question. 

You state there that the field of concurrent jurisdiction is not 
involved here. Actually, though, is it not involved to a certain 
extent ? 

Some of our attorneys general feel that the courts might have 
gone far enough to disturb the relations between the State and Fed- 
eral Governments in the field of concurrent jurisdiction. 

Mr. Gay. Well, that involves a matter of opinion, Senator. 

Senator Daniet. How do you distinguish between the field of con- 
current jurisdiction and the field that you limit your discussion to? 

Mr. Gay. Well, I think the decisions of the Court, the language of 
the Constitution, itself, there are, of course, implied powers. To 
go back for a moment, certain powers expressly granted the Congress 
or the Federal Government in the Constitution. Those powers have 
been extended or construed to include and embody certain other powers 
by implication. 

In other words, as Chief Justice Marshall said, something essential 
and necessary to the making effective of a power expressly granted. 
That is an implied or inherent power. 

There are certain powers, of course, expressly reserved to the States, 
but the domain in which the concurrent legislation has been well 
recognized, as I pointed out a moment ago—take, for instance, the 
white-slave law. That is certainly dealing with the subject of pros- 
titution and prohibits transporting of females across State lines. ‘I'he 
act prohibited there is the transportation for that purpose, but it 
has never been denied that the States can also, at the same time, prose- 
cute persons for prostitution, 

Senator Dantez. That is exactly it. Some of the attorneys general 
feel that in view of the Court’s decision in the Nelson case that it 
might lead to denial of the rights of the State in some of these fields 
that have heretofore been recognized as fields of concurrent juris- 
diction. Do you think that danger might be—— 

Mr. Gay. It is a possibility. I would say most anything is possible 
presently. 

Senator Danret. Mr. Chairman, to show you how far this worry 
and confusion has gone on the part of State officials, in our narcotics 
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legislation the National Association of Attorneys General ask that 
we make it clear that Federal legislation on the subject of narcotics 
control was not intended to preempt the field nor to prevent the 
States from continuing with their jurisdiction. 

Mr. Gay. If we are going to preserve the system of Federal and 
State Governments, it is certainly becoming more and more apparent 
that some Federal legislation on this subject is essential to preserve 
State sovereignty, and I am about through with my statement and 
I will conclude it, if I may. 

Thus it may fairly be said that a large element of uncertainty is 
found in the decisions of the courts, State and Federal, in determining 
whether or not a particular act of the Congress has in fact preempted 
a particular field of legislation; and I think I pointed out that an 
analysis of decisions shows that the judges disagree so often among 
themselves. 

No sure standard can therefore be deducted from the decision by 
which to measure what may have been the intent of Congress with 
respect to State regulation in a particular field when Congress under- 
takes to regulate in that same area. Without such a standard the 
boundaries of State sovereignty are left unnecessarily fluid and in- 
distinct. This unsatisfactory situation can only be corrected by 
eliminating completely the doctrine of preemption or supersession by 
implication as announced in the decisions of the courts and substi- 
tuting the unequivocal standard of expressed congressional intent 
as contemplated by S. 3143. 

By requiring that its purpose to preempt or to supersede in a 
particular field be expressly stated, Congress will not thereby limit 
its own constitutional powers. It will only eliminate the uncer- 
tainties of what may be considered the constitutional boundaries of 
States’ powers. And by replacing the opinions of the courts con- 
cerning what they may believe to have been the intent of Congress 
with a clear expression of what Congress actually intended, S. 3143 
and the related bills, should encourage greater care and planning in 
drafting Federal laws and afford legislators a clearer understanding 
of the effect upon local government of any proposed legislation. 

Senator McCietian. Thank you very much, Mr. Gay. 

The Chair, I believe, announced in the beginning that we have with 
us today Representative Smith, the author of the House bill. You 
know of his vital interest in this legislation and he has done a great 
deal to advance it and to arouse the interest of Congress in its duties 
and responsibilities in this respect. . 

Congressman Smith, we are happy to have you with us and we will 
be glad, if you will, to extend you the courtesy of interrogating the 
witness if you desire. 

Mr. Smitu. That is very kind of you, but I have no questions of Mr. 
Gay. He has covered the subject very fully, and if the committee 
should see fit to examine the House hearings, you will find a more 
extended statement by Mr. Gay. 

Senator McCietian. I am making those by reference a part of the 
record so they will be available. 

Thank you very much Mr. Gay. You have given us an excellent 
statement and we appreciate it. 
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(Subsequent to the hearing the following was ordered to be made 
a part of the record :) 


Hunton, WILuiAms, Gay, Moore & POWELL, 


Richmond, Va., May 21, 1956. 
Re 8. 3148. 


Hon. JoHN L. MCCLELLAN, 
Chairman, Subcommittee of the Senate Committee on the Judiciary, 
Washington, D. C. 


DeAaR SENATOR MCCLELLAN: In my statement before your committee on Friday 
May 18th, concerning the above bill and the companion bill H. R. 3, I believe I 
failed to preface my remarks by the statement that I wished to be considered as 
dealing more particularly with the substitute for H. R. 3 which Mr. Louis C. 
Wyman, attorney general of New Hampshire, submitted to the Subcommittee 


No. 1 of the Judiciary Committee of the House, and which appears at page 
59 of the transcript of those hearings. 

The subject matter of S. 3143 and H. R. 3 is of course the same as the Wyman 
substitute, but I think the phraseology of the latter draft is clearer and will avoid 
problems of interpretation which might otherwise arise. I understand that 
Juddge Howard W. Smith said he had no objection to the changed phraseology 
appearing in the Wyman substitute and so stated to your committee on Friday. 

In the course of my statement to your committee I said, “A Wiscensin statute 
prescribing the method for determining the representative bargaining unit” had 
been held void. The decision referred to was La Crosse Telephone Corp. v. Wis- 
consin Board (336 U. S. 18). It might have been more accurate to have said 
that a-certificate by the Wisconsin State Board of a bargaining unit for a com- 
pany engaged in interstate commerce, and therefore subject to the NLRA, was 
held invalid because the Federal act had prempted the field. The effect of course 
was to hold that the Wisconsin act under which the State Board acted was in- 
operative in this field. 


I would be greatly obliged if you would make this letter a part of the record 
before your committee. 
Respectfully yours, 
THOMAS B. Gay. 
Senator McC.Le.ian. The next witness is Mr. Graydon Smith. Will 
you come around, please / 


STATEMENT OF GRAYDON W. SMITH, ATTORNEY GENERAL, STATE 
OF IDAHO, REPRESENTING THE STATES ATTORNEYS GENERAL 


Senator McCrietxtan. Mr. Smith, state your name and residence 
und your business or profession. 

Mr. Smiru. My name is Graydon W. Smith and Lam appearing here 
as an attorney general of the State of Idaho and as a member of the 
executive committee of the National Association of Attorneys General, 
and at the request of John Ben Shepperd, attorney general of Texas 
and president of the National Association of Attorneys General. 

Senator McCie.xtan. Thank you very much. All right, proceed. 

Mr. Smiru. My purpose in coming here is to strongly recommend 
the passage of Senate bill 3143 for these reasons: 

I think it is mandatory that the Members of the Senate and House 
make their intention as to any and all legislation which they enact 
clear and specific. In the past the Supreme Court of the United 
States and other courts, both Federal and State, have had a, difficult 
time in ascertaining the intent of Congress with respect to whether 
a specific piece of legislation was intended to preempt the particular 
field and thus invalidate any and all other laws dealing with that par- 
ticular subject. Much criticism has been directed at the Supreme 
Court of the United States and other courts because they have applied 
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this theory of preemption in fields where Congress apparently did 
not intend that it should be applied. S. 3143 would require the Con- 
gress to specifically state in clear and unmistakable terms that it in- 
tends to preempt a field and supersede State laws in that field if such 
is its intent. If language such as this had been used in past legis- 
lation such as the Smith Act, there is no question in my mind but what 
the decision in the Nelson case would have been contrary to what 
is now the law in this country. If such intention is not stated, then, 
by the provisions of this law, the courts would know that Congress did 
not intend to preempt the particular field involved and their decisions 
would, I believe, be made in accordance therewith. 

Senator Dantet. May I interrupt for a question ? 

Senator McCie.ian. Senator Daniel. 

Senator Danie.. Either you or Congressman Smith. Was there 
not some sentence in the Smith Act expressing the intent of Congress 
on this subject ? 

Representative Smirn. No. Not in the act itself. 

Senator Dantet. But in the committee hearings. 

Mr. Smirn. I might say that I realize that the intent of Congress- 
man Smith, and as I understand it, most of the Congressmen and 
Senators, was that it would not preempt that field, but as I understand, 
the law did not make that clear. 

Mr. Gay. May I answer the Senator ? 

There is a section at the end of the Penal Code which expressly says 
that none of the provisions of it shall be held or construed to affect 
State laws. 

Senator Dante. That is what I am thinking about. 

Was the Smith Act part of the Criminal Code? 

Mr. Gay. It is so codified. 

Mr. Smiru. The responsibility for decisions which have already been 
rendered stating that Congress intended to preempt a field lies, in my 
opinion, solely and exclusively with the Members of the House and 
Senate. While you, as Members of the Senate and also as Members 
of the House, may not have intended that such a construction should 
be placed on legislation, the enacted legislation was not made clear 
to our courts. We must remember that the members of the courts are 
but men and we should accord to them the same respect and confidence 
in their integrity and judgment that we desire should be given to us. 

It is my belief that the courts throughout the land would welcome 
an act such as S. 3143 so that they could more certainly and more 
quickly know what the intent of the Congress may be. _ 

Some persons oppose 8. 3143 or any similar legislation for fear that 
it will endanger their particular interests. For example, labor unions 
may believe that right-to-work laws in certain States could be out- 
lawed on the theory that Congress has preempted the entire field of 
labor relations. We do not have such a law in Idaho and it is my 
earnest hope that our legislature never enacts a right-to-work law. 
Such legislation, although believed by many to be in the interests of 
the laboring man, is in my opinion, aimed specifically at the destruction 
of organized labor. To this I am opposed. S. 3143, however, would 
not affect such laws or the decision of the Supreme Court with respect 
to segregation. 

If S. 3143 or similar legislation is not enacted, no one can tell how 
far the theory of preemption may be extended to the detriment of the 
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entire Nation. While I do not think that the following example will 
actually come about, it is a distinct possibility. I refer to the prosecu- 
tion now pending against the persons accused of crime in the Brinks 
robbery case. If I were the defense counsel I would vehemently con- 
tend that Congress has preempted such field. As all of us know, where 
certain aspects of the monetary interest of the Federal Government 
exists in a bank, Federal jurisdiction takes over from the State. In 
that case, the State could not prosecute and, in many respects, was not 
able to even investigate because the Federal Bureau of Investigation, 
through its statutory authority, had taken over. 

It was only after the Federal statute of limitations expired and 
prosecution under the Federal law no longer was possible that arrests 
and prosecutions could be made under the State law. If our courts 
should determine that Congress had preempted that field to the exclu- 
sion of the State law, the persons who have now been arrested on 
overwhelming evidence in the Brinks robbery case would have to be 
released and could go their way unmolested with the fruits of their 
crime. This, of course, is an extreme example but it is possible that 
it might occur. 

Senator McCieiian. I judge from that, Mr. Smith, that if you 
were representing the defendants, you would certainly interpose that 
defense. 

Mr. Suiru. I certainly would. I think it is a remote possibility, 
but I would give it all Lcould. 

Senator McCienian. Well, with the court sustaining that defense, 
the Supreme Court sustaining it, it would not be too far out of line 
with some of the previous 

Mr. Smiru. It is the same theory, but we do have particular laws 
dealing with that particular subject. 

Senator McCietitan. That is what you are complaining of; left 
to uncertainty. 

Mr. Surru. I am using that as an example to point out what could 
happen. 

In Idaho we believe that the more local, village, county and State 
government participation by citizens that exists, the stronger will 
be our State and the greater contribution we can make to a great 
American Nation. If the theory of preemption is not curtailed by 
Congress, local and State government activities and jurisdiction may 
become so limited that all laws and all enforcement of laws, whether 
criminal or civil in nature, will emanate from Washington. 

The fear that Jefferson had that a centralized government would 
ultimately lead to the destruction of local and State government is 
no longer just a fear; it is a definite threat and possibility. It is 
time that the Members of the House and Senate, in my opinion, as- 
sumed the responsibility placed upon them by our Constitution, with 
respect to whether the courts will, by interpretation, extend this theory 
of preemption above and beyond the intent of Congress. By enacting 
such legislation you may determine where this theory shall be applied. 

Senator McCietian. Thank you very much. 

Any questions ? 

Senator Dante. No questions. 

Senator McCietian. Thank you very much. 

Representative Smith, would you step up, please ? 


77945—56——3 
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The Chair announces we are very happy to have Representative 
Smith, of Virginia, with us, who has introduced this legislation in 
the House and who has appeared in hearings on the bill that he intro- 
duced there before the House Judiciary Committee, and we know he 
is very able and capable of presenting this subject to us. 

Congressman Smith, the Senate committee is happy, indeed, to have 
you present this morning to testify and give us the benefit of your 
views on this important legislation. 


STATEMENT OF HON. HOWARD W. SMITH, A REPRESENTATIVE IN 


CONGRESS FROM THE EIGHTH CONGRESSIONAL DISTRICT OF THE 
STATE OF VIRGINIA 


Representative SmirH. Thank you very much, Mr. Chairman. 

Mr. Chairman, my connection with this matter arose through the 
fact that I was the author of the so-called Smith Act which the Su- 
preme Court decided set aside all State laws on the subject, and when 
the case was decided, the Steve Nelson case, by the Supreme Court of 
Pennsylvania, 2 of the dissenting judges came to see me and asked 
me to introduce an amendment to the Smith Act for the purpose of 
curing that 1 decision. 

I declined to do so on the ground that the subject was of such great 
general importance that I thought to put a mere patch on it by curing 
one decision is not a way of curing every bad decision that came 
along by Congress and was worse than doing nothing about it. And 
therefore, I had prepared through the Legislative Service, a bill to 
cover the whole general situation, which I introduced a few weeks 
after the decision of the Supreme Court of Pennsylvania in the 83d 
Congress and later on Senator Jenner introduced the same bill in the 
Senate. 

I introduced—nothing was done on the bill in the Congress or in 
the Senate, and in the 84th Congress, on the 4th day of the session, 
the Ist session, I introduced what is now known as H. R. 3, which was 
the same bill that I had introduced in the 83d Congress. 

I have sought very assiduously to get that bill reported from the 
Judiciary Committee of the House without success. 

Now, this committee evidently understands the situation so thor- 
oughly that it seems hardly necessary to take up your time in goin 
into the extended statement that I made and which will be found in 
the hearings on the House bill. 

I think the whole thing can be stated very briefly in saying that all 
we seek to do is to say to ‘the courts that if Congress has any intention 
to nullify State laws, it will say so. 

Congress has been accused of many things, but I have never known 
of it being accused of not being articulate, and certainly, we are able 
to interpret our own intents rather than have it done by the courts. 

The Attorneys General Association, of which Attorney General 
Smith is a member for Idaho, took notice of this subject, and Mr. 
Wyman, attorney general of New Hampshire, had some ideas on the 
subject which he presented in the House hearings, and at a recent 
meeting of the executive committee of the Attorneys General Associa- 
tion, Mr. W yman presented a substitute which was endorsed by a 
majoritv of that executive committee and I would like, if I may, to 
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file that with my testimony so it may be a part of the record as the 
committee may desire to consider some such substitute. 

I do not think it is in the House hearing. 

Senator McCLetxan. I believe the witness is referring to this docu- 
ment, a copy of which I have. The Chair intended to make it a part 
of the record, but I will make it a part of the record at this point m 
your testimony. 

(The document referred to is as follows :) 


STATEMENT CONCERNING ENACTMENT BY CONGRESS OF RULES OF CoNnstTRUCTION To 
GUIDE THE SUPREME COURT 

The following individual members of the National Association of Attorneys 
General, meeting in Washington on April 11, 1956, in informal discussion of 
H. R. 3, introduced by Congressman Smith (S. 3148 by Senator McClellan and 
others, a companion bill) now pending before the Judiciary Committee of the 
House of Representatives, desire to go on record as endorsing and approving 
wholeheartedly the design and purpose of H. R. 3 with the amendment suggested 
thereto as it appears in the hearings before Subcommittee No. 1, Committee on 
the Judiciary of the House of Representatives, 84th Congress, Ist session (hear- 
ings on April 28 and July 12, 1955; serial No. 9, pt. 1) on page 59 thereof.’ 

The undersigned members of the association request the secretariat to trans- 
mit notice of this endorsement to the Clerk of the House of Representatives, the 
Secretary of the Senate, the chairmen of the Judiciary Committees of the House 
and Senate, and to the House and Senate sponsors of H. R. 3 and S. 3143. 

It is further requested that this endorsement be brought to the attention of 
the individual members of the National Association of Attorneys General and 
if approved by the individual members, that such approval be conveyed by them 
to their respective congressional delegations with the request that this position 
be supported. 

Attorney General John Ben Shepperd, Texas; Attorney General Louis 
C. Wyman, New Hampshire; Attorney General J. Lindsay 
Almond, Jr., Virginia ; Attorney General Joe T. Patterson, Missis- 
sippi; Attorney General Graydon W. Smith, Idaho. 


Representative Smrrn. That seems to be the preference of the At- 
torneys General Committee, executive committee, and I might say 
that it seems to me substantially the same as the Senate bill and House 
bill, and I would certainly have no objection to it being substituted. 

Then there were introduced a number of bills both in the House and 
in the Senate which undertook to deal with nothing more than the 
Steve Nelson case. As I said before, I think that would probably 
be worse than doing nothing about it. But in order to meet that 
situation, I have suggested language in the nature of an amendment 
which might be added to S. 3143, and that language reads as follows. 

It would be an amendment beginning after line 13 on page 1 and 
would simply say : 


As supplemental to the foregoing and not in any way to be construed as affect- 
ing or limiting the generality thereof, nothing contained in section 2385 of title 
18 of the United States Code, or in any other law, shall be construed to take 
away or impair the jurisdiction of the courts of the several States and the 
sedition laws thereof, nor supersede sedition laws, existent, or inactive, in the 


1Text of H. R. 3, with proposed amendment, referred to here, is as follows: 

“Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That no future Act of Congress shall be construed as 
indicating an intent on the part of Congress to occupy the field in which such Act operates, 
to the exclusion of any State laws on the same subject matter, unless such Act contains 
an express provision to that effect. Even with such express provision no future Act of 
Congress shall be construed as invalidating a provision of State law which would be valid 
in the absence of such Act unless there is involved a power expressly granted to the 
Federal Government by the Constitution of the United States. No prior Act of Congress 
shall be construed to supersede State laws by implication unless there is a direct and 
positive conflict between an express provision of such Federal Act and such provision of 
the State law so that the two cannot be reconciled or consistently stand together.” 
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several States, it being the intention of Congress that the several States be 
permitted to exercise concurrent jurisdiction in the field of sedition and sub- 
versive activity. 

Now, unless there is a general statute enacted on this subject, none 
of us can visualize just how far the decision of the Court may go in 
nullifying State laws. 

It is just impossible to guess at what might happen to State laws 
or State jurisdiction. Some of the things which I can think of might 
be quite disastrous. One we mentioned here in connection with the 
testimony of Mr. Smith, but we have a great many laws, principles, 
on the subject of narcotics enacted by the Federal courts. It is a 
broad field. It is a field in which it is, of course, absolutely essential 
that there should be concurrent jurisdiction between the State and 
Federal laws. 

But suppose in a narcotics case in the State of Texas that defense 
is made that here is this whole volume of Federal legislation on the 
subject, control of narcotic trade, and that that has superseded the 
State laws. Is it improbable that the Supreme Court would reverse 
the decision it has made in the Steve Nelson case? I don’t think so. 
I don’t see how they could very well. I don’t see how they could 
reconcile doing that. 

I wonder about the kidnaping law. We have Federal kidnaping 
laws and State kidnaping laws. 

The Brinks case was mentioned. All you have to do is turn your 
imagination loose for a little while and think about it to see what 
very disturbing situations could arise unless we enact a general law 
on this subject. 

I worked on this thing for over 2 years, and thought I had read 
everything on it until the other day, Mr. Chairman, your colleague, 
Brooks Hays, sent me a copy of the report of the Commission on 
Intergovernmental Relations filed in June 1955. That Commission 
was created under an act of Congress enacted shortly after the in- 
auguration of President Eisenhower. It was composed of a number 
of very distinguished private citizens including my constituent, the 
former Gov. John S. Battle, including Gov. Allan Shivers, Marion 
Folsom, and then there were five Members of the Senate and House, 
including Brooks Hays, and Brooks sent me the report of that com- 
mittee and called my attention to their dissertation on the subject 
that we are now discussing. 

If I may read 2 or 3 sentences of this report of the President’s Com- 
mission, you will see that it proposes just exactly what is being pro- 
posed in the Senate bill now under consideration. 

Senator McCuiexian. Identify the page and volume. 

Representative Smirn. I have identified the volume as far as it 
has any identification. I don’t have a number on it. And the part 
which I wish to put in the record is on page 70, and reads as follows, 
and I will just read it: | 


Accordingly, the Commission recommends these principles as broad guide- 
rege to be applied with due regard to special conditions in each field of regu- 
ation: 

First, the fact that the National Government has not legislated on a given 
matter in the field of concurrent power should not bar State action. 

Second, national laws should be so framed that they will not be construed 
to preempt any field against State action unless this intent is stated. 

Third, exercise of national power on any subject should not bar State action 
on the same subject unless there is a positive inconsistency. 
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Now, the President’s Commission recommended exactly the legis- 
lation which we are here proposing. 

Mr. Chairman, I think that about concludes briefly—this is a sub- 
ject you could talk on all day, but I do not wish to consume the time 
of the committee. Unless there are some questions—— 

Senator McCietian. Senator Daniel, any questions? 

Senator Dantet. No, Mr. Chairman. I have no questions. I ap- 
preciate Congressman Smith appearing before us. I would like to 
simply state before I leave that I am a coauthor of S. 3143 with the 
distinguished chairman and I feel for the reasons which have been 
stated here this morning and the other evidence developed in the 
House committee, that this is an important piece of baaichetion. im- 
portant not only to our States and to the courts but to our Nation. 

There are fields in which the States are operating concurrently 
with the Federal Government in which it would be impossible for 
us to have successful law enforcement without continuation of the 
States in those fields. 

Congressman Smith has mentioned narcotics, and the National 
Association of Attorneys General sent in a statement before our com- 
mittee on the narcotics bill saying that they felt it should be made 
clear that this field was not being preempted by Federal Government, 
and we made that clear in our committee report. We may even offer 
an amendment on the floor to the bill that was reported out of our 
Judiciary Committee if there remains any doubt Teel it. But, Mr. 
Chairman, that is one of the fields in which the Federal Government 
alone could not possibly be successful in combating the narcotics 
traflic in this country, if it were not for concurrent local jurisdiction. 

We conducted an investigation over the entire Nation on it and I 
would say that we would not have half of the results that we have 
even now against the narcotics traffic if it were not for these con- 
current actions of the State and local governments. And there are 
many other fields the same way. 

I think that this is an important piece of legislation not only on 
account of our State antisedition laws but on account of this great 
field of concurrent jurisdiction in which we find the States punishing 
certain violations the same as the Federal Government. 

Senator McCietian. Thank you very much, Senator. 

You had an opportunity, did you, to read and study this proposed 
amendment? In your opinion, if this amendment were adopted to the 
bill under consideration here, to S. 3143, would that then cover 
the entire field including the field that is covered by S. 3617, which I 
believe has already been reported to the full committee by the sub- 
committee that considered it ? 

Senator Dantez. In my opinion it would. 

Senator McCietian. In other words, by adopting such an amend- 
ment to S. 3143, then we would cover the entire field and one piece 
of legislation would suffice to effect the full remedy desired ? 

Senator Danten. I am not sure that this amendment would be 
necessary, but to remove all doubt about it, I think it would be wise to 
include this proposed amendment. 

Senator McCietian. Thank you very much. 

Congressman Smith, that is what you had in mind by the suggested 
amendment, to make certain that both the Nelson case and also the 
broad field were included in one piece of legislation ? 
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Representative Smiru. Yes. 

Senator McCietian. Senator O’Mahoney ? 

Senator O’Manoney. I very much regret, Congressman Smith, that 
1 had to be on the floor of the Senate this morning to present a bill 
which has come out of the hearings on General Motors, a bill designed 
to open the doors of the Federal courts to the dealers. 

It is one of great importance and inasmuch as I announced to the 
press that I was introducing it today, of course, you know, I had to be 
present and do it. 

Representative SmrrH. I am surprised the doors of the Federal 
courts are not open now to everything. 

Senator O’Manoney. That is true, but we have got to have them 
open to this or else organized big business will take over the control 
of little business that even the Government couldn’t. 

But, however, I wanted to listen to you and yet I have got to go 
to the floor because of the farm bill, and just as I was called to the 
telephone, this proposed amendment of yours was suggested. It was 
handed to me. Let me read it: 

As supplemental to the foregoing and not in any way to be construed as 
affecting or limiting the generality thereof, nothing contained in section 2385 
of title 18 of the United States Code, or in any other law, shall be construed to 
take away or impair the jurisdiction of the courts of the several States under 
the sedition laws thereof nor supersede sedition laws, existent or enacted, in 
the several States, it being the intention of Congress that the several States 
be permitted to exercise concurrent jurisdiction in the field of sedition and 
subversive activity. 

Now, there are two questions I would like to ask about that. 

In the first place, the Constitution took away from the States all 
jurisdiction over international affairs. Is it your intention by this 
to give the States power over international affairs? Is it your in- 
tention by this to give the States power over international matters, 
foreign relations? 

Representative Smiru. No. I don’t see that it has any relation to it 
except to the extent 

Senator O’Manoney. It is not your intention 

Representative Smrru. If some spy comes into Virginia and seeks 
to overthrow the Government, you might say that had a flavor of 
international affairs. I don’t know. 

Senator O’Manoney. That is the point. It does. If it is sedition 
against the Government of the United States, is it not under the 
Constitution of the United States a matter for Congress alone, or are 
we going to have 48 jurisdictions passing laws defining sedition 
against the Government of the United States? 

Representative Smirn. Yes, Senator. If that is your opinion, I 
think you and I just differ on it. I just think the States have the 
inherent right of self-defense as a part of the United States to do 
whatever is necessary to protect both themselves and the Government 
of which—the general Government of which they are a part. 

Senator O’Manonery. I don’t want to argue with you. 

Representative Smrra. You asked my position. I am trying to 
state it. 

Senator O’Manoney. But you said “if it is your opinion,” assuming 
that my question was based upon opinion. My question was based 
upon law. I lay down first, the premise that the Constitution of 
the United States took away from the States the regulation, the 
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definition, the execution of foreign affairs. The Constitution, for 
example, says that no State may enter into any compact with any 
foreign State or with any other State without the consent of Congress. 

Now, would it be the effect of this amendment to give to the States, 
the 48 States, the authority through their legislatures to pass sedition 
laws of different character? You don’t control the legislatures of the 
States. How can you have any authority except the Congress of the 
United States to define sedition? You did a good job in the Smith 
Act. Would not the effect of this amendment be to enable the legisla- 
tures in all the States to define sedition and prescribe punishment 
therefor ? 

Representative Smrru. My answer to that question is, “Yes.” 

Senator O’Manoney. That is what I thought. 

Representative Smiru. Now, may I continue? 

I think your general statement there has put a very broad interpre- 
tation on the constitutional provision, but the constitutional provision 
is, as I read it, a prohibition to the States against dealing with foreign 
nations. I do not think by any stretch of the imagination it could be 
construed to take away from the State any power to deal with a citi- 
zen of a foreign State. But it does not affect intergovernmental 
relations. 

Senator O’Manonry. Now, the other question that I wanted to ask 
you is based upon the interpretation of the words in the sixth line 
of your amendment, “existent or enacted.” 

In order that the record may be clear, this is a prohibition against 
the construction of certain existing statutes as— 
impairing the jurisdiction of the courts of the several States under the sedition 
laws thereof nor supersede sedition laws, existent or enacted— 
at the time of the passage of this act, if it is passed, or is that directed 
into the future ? 

Representative Smiru. Let me state first that that particular lan- 
guage is not my language. It is taken from a bill introduced in the 
House—I think it was the Walter’s bill, that would deal solely with 
the one question of sedition. So, in order to bring that question into 
this bill, I took his bill and used that particular language out of his 
bill. I took it when I did it to mean that he referred to both existing 
and future laws. If he did not, I hope the committee would amend it. 

Senator O’Manoney. You feel it should refer both to existing and 
to future laws ? 

Representative Smiru. Yes, sir. 

Senator O’Manonry. Those were the questions I wanted to ask, 
Mr. Chairman. 

As I say, I wish I could stay here, but I have an amendment that 
I have got to offer to the farm bill and the leadership desires to push 
the farm bill through to enactment today. So I feel obliged to ex- 
cuse myself, reluctant as I am, because I think this is a most important 
and most interesting proposal. 

Senator McCietian. Yes. Well, thank you very much, Senator. 
I am sorry you cannot stay. I would like to be over there, too, but 
you know the problems we have of trying to meet our responsibilities 
here. 

Senator O’Manonry. I do apologize to the other witnesses who are 
tocome. It may be that you cannot finish with them all this morning. 
Maybe I can get my amendment through and come back. 
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Senator McCie.ian. Well, all right. If we have an afternoon 
session, I will be glad to let you know. 

Anything further, Congressman Smith ? 

Representative Smiru. No. 

Senator McCietian. Thank you very much. 

At this point the Chair will place in the record a letter that I re- 
ceived this morning from Mr. John Ben Shepperd, attorney general of 
the State of Texas, and immediately following his letter to the chair- 
man, I wish to place in the record a letter of Attorney General Shep- 
perd addressed to the Honorable Francis Walter, chairman of the 
House Judiciary Subcommittee No. 1, dated April 19, 1956, in which 
Attorney General Shepperd discusses House Resolution No. 3, which 
is identical with the bill S. 3143 now under consideration by this 
committee and which statement supporting the House Resolution 
would apply equally to the bill that this committee is now considering. 

It will be presented in the record at this point in the hearing. 

(The documents referred to are as follows :) 


THe ATTORNEY GENERAL OF TEXAS, 
Austin, Tex., May 15, 1956. 
Senator Joun J. McCLeLLan, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR MCCLELLAN: I am attaching a copy of a letter I wrote to Rep- 
resentative Walter, chairman of the House Judiciary Subcommittee, regarding 
ce 

I understand that hearings are scheduled on your 8S. 3143, which is similar to 
H. R. 3. Therefore, the letter to Representative Walter might be of some value 
to you in the hearings on the bill. 

I deeply regret that I will be unable to be personally present to testify in favor 
your bill, but I did want you to know that I strongly favor its passage. 

Cordially, 
JOHN BEN SHEPPERD. 


THE ATTORNEY GENERAL OF TEXAS, 
Austin, Tex., April 19, 1956. 
Hon. FRANCIS WALTER, 
Chairman, House Judiciary Subcommittee No. 1, 
Old House Office Building, Washington, D. C. 


DEAR REPRESENTATIVE WALTER: I deeply regret that I am unable to be present 
before your committee in person for your rehearings on House Resolution No. 
3, but I am working with a group of attorneys general on a motion for re- 
hearing in the Nelson case at this time. It would be deeply appreciated if you 
could make this letter a part of your record on these hearings and give it what- 
ever consideration you feel it merits. 

In recent years we who represent our States have been continually confronted 
with decisions by the Supreme Court of the United States which hold that one 
congressional act in a governmental field shows a congressional intent to stake 
out an exclusive claim to that entire field. Although no such intent is expressed 
in the act and no conflict exists between the congressional and the State action 
the States are preempted from taking action. They are condemned to roles of 
idleness and helplessness. 

I call the move by the Federal courts to strip away all State powers he 
PIPS doctrine. PIPS stands for paramount rights, interpretation, preemption 
and supercession. Each of these concepts (or devices) has grown more popular 
with the Court in recent years, and all of them represent distortions of originally 
sound legal doctrines. 

After a fair trial and conviction under the Pennsylvania laws against subver- 
sion, one Steve Nelson was recently freed by the Supreme Court of the United 
States by a decision which held that enactment by Congress of a law against 
subversion indicated an intent by Congress so to occupy the field that no State 
could enact legislation against subversion. Thus your law, intended to fight 
subversion, was used to shield it. 
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The Honorable Howard Smith, author of the Subversives Control Act from 
which the court inferred this congressional intent, has expressed deep concern 
over the decision. He has introduced House Resolution No. 3 to preclude as far 
2s humanly possible such judicial misinterpretation of congressional intent. 

I believe that the establishment of positive rules of construction for the Fed- 
eral courts is absolutely essential to the continuation of constitutional govern- 
ment in this country. 

Congress is in a much better position than the Federal courts to determine 
when the national interest requires preemption of a governmental field. It is 
therefore a responsibility of Congress to specify when it intends to exclude the 
States from any area of governmental responsibility. 

Our constitutional government is built around powers reserved to the States. 
Unless specifically delegated to the Federal Government, they are presumed to 
be reserved to the States. As stated in our Bill of Rights by the 10th amend- 
ment the Constitution of the United States: 

“The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people.” 

The April 2 decision in the Nelson case asserted the preeminence of the Fed- 
eral Smith Anti-Subversives Act, to the exclusion of the sedition laws of 42 
States and 2 Territories. The Supreme Court said that the States may still act 
in any area where the Federal law has not undertaken to protect the people. 
This not only seems to be inconsistent with a long line of legal decisions, but it 
makes the States dependent upon the Supreme Court to tell them, by the use of 
some kind of legal starting gun, when and where they may enforce their laws. 

This case leaves a further question as to whether the Federal Government has 
preempted the whole field of criminal law where concurrent jurisdiction is held— 
kidnapping, auto theft, narcotics, bank robbery, and what have you. How long 
will it be until the States have no jurisdiction left? How long until they are 
stripped of police powers? 

The exclusion of the States from the antisubversive field makes the enforce- 
ment of sedition laws potentially a political matter. In the future it will be 
entirely up to the President and the United States Attorney General to enforce 
them, and who knows what the politics of future office holders will be? With 
the States exercising concurrent jurisdiction, politics would be far less likely 
to interfere with good enforcement. 

It is encouraging to note from the Nelson case and several labor cases that we 
are being joined by more and more attorneys general in the belief that judicial in- 
fringement on State-Federal relations is a serious question affecting all the 
States. 

The Supreme Court has taken the view that an area mentioned by Congress 
eannot be occupied by the States, even though Congress has made no effort to 
exclude the States, and in spite of the fact that Congress is inclined to allow the 
States to share its jurisdiction so long as no conflict arises. 

The Court has ruled that in an area of Federal authority where Congress 
has not acted, the Supreme Court, and not the States, is to be the judge of what 
can be done by the States. 

This doctrine often establishes a no-man’s-land even in areas of concurrent 
Federal-State jurisdiction. In the labor field, where the Federal Government 
has broad powers inferred from its right to regulate commerce, the Supreme 
Court apparently feels that when Congress opens its mouth and utters an English 
word, it has preempted the whole dictionary; and the States must keep their 
silence or speak in another language. 

You are aware, of course, that the decision in Garner v. Teamsters established 
the National Labor Relations Board as having exclusive jurisdiction over unfair 
labor practices, and that the decision in Weber v. Anheuser-Busch sustained that 
supremacy. Even more disturbing was the Court’s ruling in the latter case that 
a Federal law is supreme even over State laws in another area. 

The Court said, * * * superseding Federal power cannot be curtailed by a 
State even though the ground of intervention be different from that on which 
Federal supremacy has been exercised.” 

Under the harsh glare of such a doctrine, what State law, or area of State 
jurisdiction, can be saved from complete destruction? 

In knocking down the Pennsylvania Alien Registration Act in 1941, the Supreme 
Court ruled 6 to 3 that the State law had to yield because the Federal Govern- 
ment required the registration of aliens, and this had to be nationally uniform. 
Justices Stone, Hughes, and McReynolds dissented, saying that there was a clear 
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case of dual sovereignty and no conflict, and that State registration did not 
hamper the national uniform registration of aliens. 

This case made it apparent that conflict no longer has to be “direct and posi- 
tive” to satisfy the Court. In fact, in La Crosse Telephone Corporation v. Wis- 
consin, the Court ruled against the State because of an alleged potential con- 
flict. This is directly antithetical to the Court’s own words in discussing Allen- 
Bradley Local y Wisconsin, where it said: 

“We deal vot with theoretical disputes. * * * ‘Constitutional questions are 
not to be dealt with abstractly.’ * * * Nor will we assume in advance that a 
State will so construe its law as to bring it into conflict with the Federal 
Constitution or an act of Congress. * * *” 

A classic example is the Natural Gas Act, which specifically exempted inde- 
pendent producers of natural gas from Federal regulation. In spite of this 
clear exemption the Supreme Court in the Phillips decision thrust upon an 
unwilling Federal agency the unwanted power to regulate the production of 
natural gas—heretofore an exclusive State prerogative on which vast areas of 
State conservation laws have been predicated. These laws have virtually been 
emasculated by the Phillips deension, and the natural gas industries of the States 
seriously damaged. 

There are so many cases that it would be unprofitable to cite them all. There 
is Castle v. Hayes, in which the Court denied the States the right to suspend 
the license of motor carriers for violation of State highway laws. There is 
Kern-Limerick vy. Scurlock, which seriously jeopardizes the right of a State to 
tax a concern doing business with the Federal Government. 

Now pending in the Supreme Court is the Kohler case from Wisconsin, in 
which appellants contend that the State has no right to enforce its laws against 
mass picketing, obstruction of streets, picketing of employees’ homes, and other 
volent acts. These same provisions of Wisconsin law were challenged in the 
Allen-Brandley Local case in 1942, at which time the Court ruled for the State. 
Since then we have had Weber and Garner. No one can now guess what the 
Court will do in the Kohler case. 

So the trend continues, and other courts must follow the United States 
Supreme Court. 

Many bills now pending in Congress are desirable single-shot bills, each to 
correct a judicial construction of Federal-State powers. Such bills, while indi- 
vidually meritorious, have two disadvantages: First, they do piecemeal what 
could be done at one time by House Resolution No. 3; second, this approach is 
like locking an empty barn or operating an ambulance at the foot of a cliff. 

House Resolution No. 3 appears to be a sound and positive answer to the 
judicial avalanche rapidly putting State and local governments out of business. 

I strongly urge that this committee recommend the passage of House Resolu- 
tion No. 3. 

Very truly yours, 
JOHN BEN SHEPPERD. 
[H. R. 3, 84th Cong., 1st sess.] 


A BILL To establish rules of interpretation governing questions of the effect of Acts of 
Congress on State laws 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That no Act of Congress shall be 
construed as indicating an intent on the part of Congress to occupy the heid in 
which such Act operates, to the exclusion of all State laws on the same subject 
matter, unless such Act contains an express provision to that effect. No Act of 
Congress shall be construed as invalidating a provision of State law which 
would be valid in the absence of such Act unless there is a direct and positive 
conflict between an express provision of such Act and such provision of the 
State law so that the two cannot be reconciled or consistently stand together. 


Senator McCretitan. The Chair also received, this morning, from 
Mr. Matt Triggs, assistant legislative director of the American Farm 
Bureau Federation, a letter dated May 17, 1956, regarding S. 3143, 


and in support of this bill, and that letter will also be printed in the 
record at this point. 
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(The letter referred to is as follows:) 


AMERICAN Farm BUREAU FEDERATION, 
Washington, D. C., May 17, 1956. 
Re 8. 31438. 
Hon. Jonn L. MCCLELLAN, 
Subcommittee Chairman, Senate Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 

Dear SENATOR MCCLELLAN: At the last annual meeting of the American Farm 
Bureau Federation the official voting delegates of the member State farm 
bureaus approved the following policy: 

“Through a series of recent court decisions the doctrine of Federal preemption 
is gradually extinguishing the significance of State law in many fields. We sup 
port Federal legislation to establish the principle that State law continues to 
be valid and enforceable in State courts unless there is a direct and positive 
conflict between an express provision of Federal law and State law so that the 
two provisions cannot be reconciled or consistently stand together.” 

Pursuant to this action the American Farm Bureau Federation respectfully 
recommends the enactment of 8. 31438. 

Since under present interpretations of the commerce and general welfare 
clauses of the Constitution the Federal Congress can and does enact legislation 
on virtually any subject, it appears clear that the extension of this doctrine of 
the preemptive authority of Federal law will gradually extinguish State law and 
State sovereignty. 

The American Farm Bureau Federation has long supported the principle that 
the maintenance of State sovereignty, independence, authority, and responsi- 
bility is a key factor in the preservation of our basic freedoms. In these days 
when the international situation and other factors compel expanded Federal 
action in many fields, we believe it particularly important to shore up State 
authority with respect to all those matters which may appropriately be left to 
State authority. 

We believe this is in accord with public opinion. We submit that it is con 
sistent with the traditional concepts of both of our great political parties. 

S. 3148 does not involve any interference with the constitutional prerogatives 
of the Federal Government. No Federal law will be invalidated or modified 
by its enactment. In the event of any conflict between State law and con- 
stitutionally enacted Federal law, Federal law will continue to prevail. 

S. 3148 would establish the principle that State law in any field wil! continue 
to be valid and can be enforced in State courts, except in those instances in which 
there is a conflict between State and Federal law, in which event the latter will 
prevail. 

If State governments are to be permitted to enact legislation to serve or protect 
their citizens, if State law is to continue permanently to have significance in our 
system of government, if State sovereignty is not to be swallowed up by Federal 
sovereignty—then S. 3143 should be approved. 

It will be appreciated if you will incorporate this letter in the record of the 
hearing on S. 3143. 

Very sincerely, 
Matr Triaas, 
Assistant Legislatire Director. 


Senator McCLetian. Now, we have 2 or 3 other witnesses. I believe 
the next one on my list here is Mr. Philip Welsh, representing the 
Association of American Railroads. Mr. Welsh, will you come around, 
please, sir ? 

Ail right, Mr. Welsh. You may state your name and place of 
residence, and your profession, and whom you represent. 


STATEMENT OF PHILIP WELSH, ASSOCIATION OF AMERICAN 
RAILROADS 


_ Mr. WELSH. Mr. Chairman, my name is Philip H. Welsh. I live 
in Washington, D. C., and I am a lawyer with the Association of 


American Railroads, which has its headquarters in Washington, D. C. 
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The Association of American Railroads is an unincorporated organi- 
zation composed of railroad companies having more than 95 percent of 
the total railroad mileage of the United States and more than 95 
percent of the total railroad operating revenues in this country. 

My appearance in connection with S. 373 and S. 3143 is for a limited 
purpose. The Association of American Railroads is interested in 
both of those bills for the reason that their enactment into law might 
have far-reaching effects upon the existing system for the legal regu- 
lation of public carriers in the United States. 

The hearings today were announced only 3 days ago, and in the 
short time available it has been impossible for the railroads to make 
any careful or thorough appraisal of these proposals to determine 
what their effects might be in the field of national transportation. 

Conceivably those effects might be profound. The Association of 
American Railroads desires to request of this committee an additional 
period of time in which to make a more careful appraisal from the 
point of view of the industry of these bills, and we would like an 
opportunity at a later time to appear in the event that that should 
apnear to be proper, for the purpose of presenting a more mature 
and more careful presentation. And that later presentation of which 
I sneak mieht include suevestions for amendment. 

Senator McCretian. The Chair will inquire whether vou appeared, 
or anvone representing the Association of American Railroads ap- 
peared, before the House committee and testified regarding H. R. 3, 
which is identical. 

Mr. Wersn. No,sir. There was no such appearance. 

Senator McCietLan. You have known of the pendency of the bills 
for quite some time, your association ? 

Mr. Wetsn. [suppose it was public knowledge, Senator ; ves. 

Senator McCurinan. And you have known that the House held 
hearines on an identical bill ? 

Mr. Wersn. Yes. 

Senator McCrriian. You made no request to appear then ? 

Mr. Werst. No. 

Senator McCiernan. And now you ask this committee to delay to 
give you an opportunity? How much delay would you want the com- 
mittee to consider ? i 

Mr. Wetsu. Senator, it is not at all certain that we would make a 
later appearance, but we would like not more than 3 weeks, I should 
Say, as an opportunity to examine into the question. 

Senator McCrenuan. Well, if we give vou 3 weeks and somebody 
else comes in and wants another 2 or 3 weeks, finally we will consume 
the remaining time of this session of Congress. 

Mr. We su. I see, sir. 

Senator McCretian, I don’t want to deny a reasonable request, but 
then I do point out there are other factors that enter into it. Tf this 
legislation is any good at all, if it has the quality and merits that its 
sponsors and supporters feel it has and the need is as urgent as they 
believe it is. then we would like, of course, to get action on it at this 
session of Congress. 

I don’t want to deny you the right. I will suggest this to you. Even 
if the committee acts on the bill and acts favorably and reports it 
out—TI am not saying it will; I do not know—but even if it should, it 
would be some several days, possibly, before the record can be printed, 
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and if you will prepare a statement and get it to us, I will insert your 
statement in the record, if you can do that before any action is taken. 

But I wouldn’t like to, just the Chair alone, take the responsibility 
of further delaying action on the bill so as to give one interest an 
opportunity to submit the statement, if they finally decide to do so. 
It would be placing us in a little bit of a difficult situation to ever try 
to legislate if that was followed. So, I do want the benefit of any 
position your association may take. 1 would like to have it, whether 
for, against, or with some constructive suggestions as to amendments 
that might serve well to eliminate any possible injury to your associa- 
tion and its interests. ya 

But I would like for you to give it some priority of attention on your 
part, your association, to do so and undertake to expedite getting to 
the committee any views you wish to express. 

Mr. Wetsu. Senator, we will certainly do that. 

Senator McCie.ian. Thank you very much. 

(Subsequent to the hearing the following was received and ordered 
to be made a part of the record :) 

WASHINGPON, D. C., May 22, 1956. 
Hon. JoHN L. MCCLELLAN, 
Nenate Judiciary Committee, 
United States Senate, Washington, D.C. 

Dear SenatToR McCLELLAN: In accordance with your kind permission, given 
during the course of hearings on 8S. 31438, before a subcommitee of the Senate 
Judiciary Committee of which you are chairman, on May 18, I take this oppor- 
tunity to offer fur the record the views of the Association of American taiiroads 
pertuining to this bill. This association is a voluntary, unincorporated organiza- 
tion, including in its membership railroad companies operating more than 95 per- 
cent of the total railroad mileage in this country and having operating revenues 
which are more than 95 percent of the total railroad operating revenues. 

The position of the railroad industry is that if this bill is enacted into law, 
it might provide the basis for an assertion that many long-established judicial 
decisions in the field of the regulation of public carriers in the United States 
have ben weakened or unsettled. During the last 75 years, the Congress has 
developed a complex and elaborate administrative system for the regulation of 
the railroads of this country, and during this period the courts have on numerous 
occasions passed upon the question of when certain railroad matters are subject 
to exefusive regulation by Federal law, and when they are subject to concurrent 
regulation by Federal and State law. These adjudications have become an 
integral part of the entire system that Congress has provided for the tield of 
national transportation. The industries engaged in such transportation have 
come to rely on those decisions as part of the framework of law and regulation 
which defines their responsibilties and obligations in the conduct of their business. 
If that framework were to be modified substantially by a bill such as S. 3148 it is 
feared that great confusion would result. 

The railroads, therefore, respectfully suggest that no action be taken by 
the Senate Judiciary Committee that would have the effect of setting aside the 
legal arangements that have been developed with such care in this field. Without 
attempting to be exhaustive, it is believed that the proposed bill might resuit in 
drastic changes in the fields regulated by the Interstate Commerce Comuissivn 
under authority of the Interstate Commerce Act, and in the fields covered by 
such laws as the hours of service law, the Federal employers liability law, the 
safety appliance law and no doubt many others. 

y In order to avoid the harmful consequences that might ensue in the field of 
interstate railroad transportation if this measure should be enacted, it is sug- 
sested that the bill be amended by the addition of the following language: 

“This Act shall not apply to laws of Congress relating to carriers by railroad 
subject to Part I of the Interstate Comerce Act.” 

Respectfully yours, 
ASSOCIATION OF AMERICAN RAILROADS, 
By Puiie Ff. Wetsu, Attorney. 
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Senator McCretian. Mr. Thomas Harris, representing the AFL- 
CIO. 


STATEMENT OF THOMAS HARRIS, REPRESENTING THE AMERICAN 
FEDERATION OF LABOR-CONGRESS OF INDUSTRIAL ORGANIZA- 
TIONS 


Senator McCre.xan. Mr. Harris, state your name, your place of 
residence, and your occupation or profession for the record, please, 
sir. 

Mr. Harris. My name is Thomas E. Harris. I reside at 1201 Key 
Drive, Alexandria, Va. I am assistant general counsel of the Amer- 
ican Federation of Labor and Congress of Industrial Organizations, 
and I appear here on its behalf. 

Senator McCie.zian. Mr. Harris, the Chair notes that you have just 
handed in a statement of some length, a prepared statement, some 13 
pages. The Chair will permit you, if you desire, to read the entire 
statement, of course. If you could submit it and let it be printed in 
the record and highlight it in your discussion of it, it would help us 
to expedite the hearings. But the Chair leaves it entirely to your dis- 
cretion. 

Mr. Harris. I would like, sir, to submit the statement for the record 
and to endeavor to paraphrase it orally. 1 will summarize it as much 
as I can, but I consider this both a complicated and an important sub- 
ject, and I would not want to try to deal with it too briefly. 

Senator McCie tian. The statement will be printed in the record 
in full at this point, and you may feel free, Mr. Harris, to highlight 
any part of it as thoroughly as you think advisable. 

(The document referred to is as follows :) 


STATEMENT OF THE AFL-CIO 


My name is Thomas E. Harris. I am associate general counsel of the AFL— 
CIO and appear here on its behalf. We appreciate this opportunity to present 
our views on this important proposal. 

S. 3143 is only two sentences long. It provides: (1) a Federal act shall not 
be held to “occupy the field,” to the exclusion of State laws on the same subject, 
unless the Federal act expressly so provides; and (2) a Federal law shall not 
invalidate a State law “unless there is a direct and positive conflict’ between 
them “so that the two cannot be reconciled.” 

The first of these provisions deals with what is known as preemption, and the 
second with conflict between Federal and State laws. Both are facets of the 
general doctrine of the supremacy of Federal law. 

Although the bill is a short one, the issues with which it deals are technical 
and complicated ; and they have been the subject of literally hundreds of Supreme 
Court decisions, most of them decided within the last 75 years. While we do 
not propose to review all of those decisions, a considerable amount of technical 
legal discussion is, unfortunately, necessary to an understanding even of the 
general purport of this bill. 

With the committee’s indulgence, we shall attempt to do two things. First, 
we shall examine the doctrine in general. We are encouraged to undertake this 
general examination because the discussion of the companion bill (H. R. 3) 
last month (April 16) on the floor of the House disclosed, in our opinion, con- 
siderable misunderstanding as to what the bill would do. In fact a good deal 
of the support for the bill seems to rest on misunderstanding of what it-would, 
or could, accomplish. Second, we shall consider how S. 3143 would operate in 
the particular field of labor relations—the field with which we are especially 
concerned. 

The doctrine of the supremacy of Federal law arises out of article VI, clause 
2, cf the Constitution of the United States, which provides: 
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“This Constitution, and the Laws of the United States which shall be made 

in Pursuance thereof; and all Treaties made or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 
The general doctrine of supremacy of Federal law, derived from this constitu- 
tional provision, has given birth to a number of subordinate principles, some of 
which would be affected by S. 3143 and some of which would not—and could 
not—be. ; 


Article VI, clause 2, makes it quite clear that State action which contravenes 
the Federal Constitution is invalid; and it is generally accepted that it is up 
to the Supreme Court to decide in cases brought before it whether particular 
State action does conflict with the Federal Constitution. Some of the constitu- 
tional restrictions on State power prohibit the States from acting at all in par- 
ticular fields, such as entering into treaties with foreign nations, while others, 
like the due process and equal protection clauses of the 14th amendment, protect 
individual rights against State infringement. 

The determination whether a State, or one of its subdivisions, has violated 
the Federal Constitution often, of course, presents great difficulty. Thus, last 
month the Supreme Court divided 5 to 4 on the question of the constitutionality 
of a provision of the charter of the city of New York requiring the discharge of 
any city employee invoking the privilege against self-incrimination. Slochower 
v. Board of Higher Education, decided April 9, 1956. 

We advert to that particular case because it was discussed on the floor of the 
House last month in connection with H. R. 3, and was cited by several Members 
as demonstrating the need for that bill. Various Members of the House like- 
wise declared that H. R. 3 was needed to correct the decision of the Supreme 
Court in the school segregation cases. 

The author of the bill, Congressman Smith of Virginia, endeavored to correct 
these misapprehensions. He said (102 Congressional Record 5712): 

“The gentleman referred to the segregation case. The bill which I have before 
the Judiciary Committee has no relationship to the segregation case. The 
passage of that bill would have no effect on it whatsoever. I do not think 
it has any effect upon the New York schoolteacher case either.” 

Congressman Smith later repeated the substance of these remarks at hearings 
before a subcommittee of the House Judiciary Committee. 

We are in complete agreement with Congressman Smith that these bills— 
S. 3143 and H. R. 3—would not and could not legalize State action in violation 
of the Federal Constitution. Similarly, these bills would not deprive the 
Supreme Court of its authority to decide whether State action contravenes the 
Federal Constitution. We hope that Congressman Smith’s very forthright state- 
ment will end any misunderstanding on this point. 


. 


II 


The Constitution empowers the Congress to regulate certain fields, such as 

“Commerce * * * among the several States,” without specifically barring State 
regulation. When Congress legislates in such a field, an issue of preemption 
or of conflict between Federal and State legislation may arise; and even in the 
absence of congressional legislation the Supreme Court sometimes holds State 
legislation invalid. In general the Court tends to uphold State legislation in 
these fields, so long as Congress has not acted, though— 
“* * * the States have not been deemed to have authority to impede substan- 
tially the free flow of commerce from State to State, or to regulate those phases 
of the national commerce which, because of the need of national uniformity, 
demand that their regulation, if any, be prescribed by a single authority” 
(Southern Pac. Co. v. State of Arizona, 325 U. S. 761, 767). 

The application of the formula in particular cases involves considerable diffi- 
eulty. In the case cited, for example, the Court by a vote of 5-2 held invalid, 
as applied to an interstate train, an Arizona statute prohibiting the operation 
within that State of a passenger train of more than 14 cars or a freight train 
of more than 70 cars. The subject of train length, the Court concluded, called 
for uniformity of regulation, if any, on a national basis. In other cases, how- 
ever, the Court has upheld the application to interstate trains of State full train 
crew laws (Chicago R. J. & P. R. Co. v. Arkansas, 219 U. S. 453), and of State 
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regulation of the weight and width of trucks passing interstate over its high- 
ways (South Carolina State Highway Dept. v. Barnwell Bros., 303 U. 8S. 177, 
184). 

We come then to the question of what effect S. 3143 would have on the validity 
of State legislation, in a field open under the Constitution to Federal regulation 
but not specifically barred to State regulation, as respects a particular subject 
on which Congress has not legislated. When Congressman Smith testified on 
H. R. 3 before the House Judiciary Committee last year, he filed with it a brief 
“as an additional explanation of my bill” (hearings, p. 23). This brief dis- 
cusses at length the case of Southern Pac. Co. vy. Arizona, adverted to above, and 
also the question of what effect these bills would have on the validity of State 
legislation dealing with subjects which Congress has not regulated. But the 
brief reaches no conclusion on this point: it says it is a difficult and doubtful 
question (see hearings, pp. 30-82). 

Now, there are a good many State statutes of this sort, and I would suppose 
that the railroads, and other persons affected, would need to know what effect 
the McClellan-Smith bill is going to have on them. 

Evidently, however, Congressman Smith at least is not sure whether the bill 
would apply at all where Congress has power to act but has not. This uncer- 
tainly hardly weighs in the bill’s favor. 


[Il 


We come next to the situation where Congress has legislated with respect to a 
particular subject, and the question arises whether this Federal legislation pre- 
cludes all State regulation of that subject. The intention of Congress is controll- 
ing, and if Congress has explicitly stated its intention, either way, that is the end 
of the matter. Usually, however, Congress does not explicitly state its intention, 
and it is left to the courts to infer Congress’ intention from the circumstances. 

In general if a Federal statute regulates a subject in precise detail, the Su- 
preme Court tends to find that Congress intended to occupy the field to the exclu- 
sion of State legislation. Again, if the subject is one in which Federal interest 
is regarded as peculiarly dominant, the Court is more ready to find a congressional 
intention to preclude State regulation. Examples of the latter are sedition 
against the United States (Pennsylvania y. Nelson, decided April 2, 1956) and 
registration of aliens (Hines v. Davidowitz, 312 U. 8.52). Further the Supreme 
Court has sometimes said that there is a presumption that a Federal act is meant 
to occupy the field, unless it states otherwise (California v. Zook, 336 U. S. 
725, 740 (1949) ). All of these are simply rules of statutory construction, or of 
divining the presumed intention of Congress. 

The first part of S. 3143 would supplant these principles of statutory construc- 

tion by providing— 
“That no act of Congress shall be construed as indicating an intent on the part 
of Congress to oecupy the field in which such act operates, to the exclusion of all 
State laws on the same subject matter, unless such act contains an express provi- 
sion to that effect.” 


Let us see how this provision would work in the field of labor relations. In that 
field we have a fairly detailed Federal statute, the Labor-Management Relations 
Act, 1947. That act, among other things, authorizes the National Labor Relations 
Board to prevent employers and unions from engaging in certain types of con- 
duct, designated as unfair labor practices. It also authorizes the Board to deter- 
mine whether employees wish to be represented by a union, and what union. 

Various States have legislation or common law rules which parallel in part 
this Federal act. (The problem of conflict between Federal and State labor 
laws is discussed hereafter.) The question thus arises whether the States may 
exercise jurisdiction, concurrently with the National Board, insofar as the State 
law does not conflict with Federal. 

The Supreme Court has consistently ruled that the States may not undertake 
to prevent unfair labor practices or to adjudicate representation disputes which 
come within the jurisdiction of the Federal Board. A leading case on this point 
is Bethlehem Steel Co. vy. New York State Labor Rel, Bd. (330 U. S. 767, (1947) ), 
which arose under the Wagner Act. That act and the New York State Labor Re- 
lations Act were virtually identical, and neither specified whether foremen 
should enjoy the rights accorded to employees by those acts. At the time this 
case arose, however, the Federal Board did not entertain proceedings instituted 
by foremen, while the New York State board did. A group of foremen at a 

Zethlehem Steel plant in New York therefore resorted to the New York State 
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board, which ordered an election. The Supreme Court reversed, on the ground 
that to permit concurrent State jurisdiction might “produce a mischievous 
conflict.” 

The brief filed by Congressman Smith with the House committee last year 
seems to question this decision (see pp. 41-42). Mr. Gooding, of the Wisconsin 
Employment Relations Board, likewise criticized it before the House committee, 
and urged that H. R. 3 be enacted to give the States jurisdiction coneurrent with 
that of the Federal Board, where their laws parallel the Federal Act (pp. SQ&S1) 

It seems puzzling that these gentlemen should criticize this particular decision 
which, incidentally, went against the union. The Taft-Hartley Act, which was 
enacted shortly after the Bethlehem decision, not onty specifically provides that 
foremen shall not enjoy the rights of employees (sec. 2 (3) and 2 (11)), but 
specifically overrides, as to employers covered by the Federal act, any State law 
to the contrary (sec. 14 (a)). In other words, Congress wrote the Bethlehem 
decision into the Tart-Hartley Act. It would not be overruled even by the en- 
actment of H. R. 3. 

Furthermore, Congress, when it enacted the Taft-Hartley Act, not only agreed 
with the actual decision in the Bethlehem case but, in general, with the doctrine 
of exclusive Federal jurisdiction which the Supreme Court there propounded. 
The House committee report declared (p. 40) : 

“As under the present act, the power of the Board under the amended act 
in the matter of unfair labor practices is exclusive. This rule has necessitated 
a special provision (sec. 13, hereafter discussed) to give to the States a concur- 
rent jurisdiction in respect of closed-shop and other union-security arrangements. 
The rule of exclusive jurisdiction was developed any years ago by the Supreme 
Court in order to provide for uniformity in matters of national policy under the 
commerce clause. The Labor Act is an illustration of such a policy. It can 
readily be seen what mischief might be wrought if, for example, foremen should 
be subject to State law at the same time that the workers they supervise are 
subject to national law. Moreover, the bill herewith reported very definitely 
states a national policy in respect of organization and collective bargaining by 
foremen.” (Rept. No. 245, SOth Cong., 1st sess.) 

The doctrine of the Bethlehem case, that the States do not have concurrent 
power to prevent unfair labor practices or to determine representation disputes 
which come within the jurisdiction of the Federal Board, has been followed by 
the Supreme Court in several other cases including most recently Garner v. 
Teamsters (346 U. S. 485 (1953) ) and Weber v. Anheuser-Busch. Ine. (348 U.S. 
168 (1955) ). 30th those decisions were unanimous. 

Some of the reasons for this doctrine are stated in the Garner case. That 
ease arose under a Pennsylvania statute which, as respects the issues involved 
in that case, i. e., organizational picketing, paralleled the Taft-Hartley Act. 
The Supreme Court nevertheless held that the State courts could not entertain 
a suit to enjoin the union from picketing. It said (p. 490): 

“Congress did not merely lav down a substantive rule of law to be enforced 
hy any tribunal competent to apply law generally to the parties. It went on 
to confide primary interpretation and application of its rules to a specific and 
specially constituted tribunal and prescribed a particular procedure for investi- 
gation, complaint and notice, and hearing and decision, including judicial relief 
pending a final administrative order. Congress evidently considered that cen- 
tralized administration of specially designed procedures was necessary to obtain 
uniform application of its substantive rules and to avoid these diversities and 
conflicts likely to result from a variety of local procedures and attitudes toward 
labor controversies. * * * A multiplicity of tribunals and a diversity of pro- 
cedures are quite as apt to produce incompatible or conflicting adjudication as 
are different rules of substantive law.” 

We agree with the Supreme Court that concurrent Federal and State juris- 
diction over unfair labor practice cases disputes or representation proceedings 
would produce chaos and confusion. Even when the substantive provisions of 
Federal and State law are the same, there is every likelihood that there will be 
differences in interpretation or application, particularly in a field as complicated 
as labor relations. Again, there may be differences in procedure: the State 
procedure may, for example, permit injunctions in advance of notice or hearing, 
while the Federal may not. If both the Federal and State bodies were per- 
mitted to take jurisdiction, the parties unquestionably would rush to fix juris- 
diction in whichever forum they thought more favorable to them. 

Further, no State has a labor relations act which completely parallels the Taft- 
Hartley Act. Labor disputes normally present numerous and interrelated issues. 


77945—56——_5 
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Thus, even if the doctrine were established that the States may exercise concur- 
rent jurisdiction insofar as their statutes do not conflict with the Federal act— 
and that is what S. 3148 would do—the States could handle only that part of a 
labor dispute with regard to which the provisions of State law parallel the 
Federal act. It could not handle those aspects of the dispute as to which the 
State law differs from the Federal law. This would inevitably create confusion 
and unfairness. 

New York State, for example, still has a little Wagner Act as its Labor Rela- 
tions Act. This act deals only with employer unfair labor practices, not with 
what are known under the Federal act as union unfair labor practices. Thus in 
a typical labor dispute, where there are charges and counter charges between the 
employer and the union, the New York board could—if 8S. 3143 is enacted—handle 
the union’s charges against the employer, but not the employer’s charges against 
the union. Those would have to go to the Federal Board. Obviously such an 
arrangement would be impractical. 

For these reasons we think concurrent State jurisdiction in the labor rela- 
tions field would be not only undesirable but wholly unworkable. 

We do not, of course, mean that we regard the Federal act—the Taft-Hartley 
Act—as an ideal labor relations statute. Far from it. But we do agree with 
the House Labor Committee of the 80th Congress that there should be a uniform 
national labor relations policy, and that the jurisdiction of the Federal Board 
should be exclusive. 

We do not want to leave the impression, either, that the Supreme Court 
has ruled that the Labor-Management Relations Act bars the States from the 
entire field of labor relations covered by the Federal Act. The Court has only 
held that the Federal act precludes the States from undertaking to prevent 
peaceful unfair labor practices or from entertaining representation proceedings 
which are within the jurisdiction of the Federal board. 

The Court has, for example, gone out of its way to make it clear that the 
States retain full power to punish or prevent breaches of the peace, even though 
those breaches of the peace may also constitute unfair labor practices under 
the Federal act. Thus the State courts remain free to punish picket line violence 
criminally, or to enjoin it under general doctrines of equity, even though such 
conduct is an unfair labor practice under the Federal act. In the Garner case. 
the Court declared (346 U. S. at 488) : 

“Nor is this a case of mass picketing, threatening of employees, obstructing 

streets and highways, or picketing homes. We have held that the State still 
may exercise ‘its historic powers over such traditionally local matters as public 
safety and order and the use of streets and highways’.” 
The question, whether a State may deal with picket line violence not as a 
breach of the peace but as an unfair-labor practice under its labor-relations code, 
presents a borderline case which is now before the Supreme Court in a case 
arising out of the Kohler strike (UAW v. Wiseonsin BE. R. B.). 

The Supreme Court has also ruled, to our chagrin, that the State courts may en- 
tertain damage suits arising out of labor disputes, even though the conduct 
involved constitutes an unfair-labor practice under the Federal act, and even 
though the Federal act itself creates Federal actions for damages for breach of a 
collective-bargaining agreement and for certain types of union unfair-labor 
practices (United Construction Workers, Etc. v. Laburnum Construction Corp., 
347 U.S. 656). 

The Supreme Court has thus stopped far short of holding that the Federal act 
preempts the entire field of labor relations—even as to businesses in or affecting 

interstate commerce. But it does hold that the States may not undertake to 
prevent peaceful unfair labor practices, or decide representation disputes. 
which are within the jurisdiction of the Federal Board. It is our belief that that 
doctrine is sound, and that concurrent Federal and State jurisdiction over unfair 
labor practices and representation proceedings would not work at all. We are 
therefore opposed to the first portion of S. 31458, as it applies to the field of labor 
relations. 

The application of 8S. 5145 is, of course, not limited to labor relations. That 
would in fact be a very small part of the area of Federal regulation which the 
bill would affect. S. 8148 would permit concurrent State regulation—so long as 
the State law does not conflict with Federal law—of very subject regulated by the 
Federal Government; save only those fields expressly forbidden to the States 
by the Constitution. In the language of the brief filed by Congressman Smith 
(pp. 29-30), the fields thus opened to concurrent State regulation would include, 
but would not be limited to— 
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“transportation and commerce statutes administered by the Interstate Commerce 
Commission ; Federal power and natural gas laws under the Federal Power Com- 
mission; aviation; maritime and merchant marine acts; aliens under the immi- 
gration and naturalization acts; agricultural statutes; criminal law; and, the 
Labor-Management Relations Act as administered by the National Labor Rela- 
tions Board.” 

We frankly do not know whether concurrent State jurisdiction in these various 
fields would be desirable or not, or what its consequences would be. Months of 
research would be required even to hazard a guess. 

We are led accordingly to the conclusion that this issue of concurrent jurisdic- 
tion should not be dealt with at all in a general bill like 8. 3148. If the Con- 
gress is of a mind to consider some readjustment of Federal and State jurisdie- 
tion over labor relations, for example, we think it should proceed by way of a 
bill dealing only with labor relations. And we think the same is probably true 
as to each of the various other fields which S. 3148 would affect. 

One of those fields is Federal criminal law or, more particularly, sedition 
against the United States. Here we note that certain Senators and Representa- 
tives have introduced bills which follow this very approach which we suggest, 
of according to this subject separate treatment and consideration. Two bills 
S. 3617 and S. 3603—which are obviously responses to the Supreme Court’s de- 
cision in the Nelson case, are before this committee now, and several are likewise 
pending before the House Judiciary Committee. These bills do not seek to 
encompass even the whole subject of Federal criminal law—let alone the whole 
field of Federal legislation—but are confined to sedition. That is exactly the 
way we think the problem should be approached. 

S. 3617 and S. 3603 would specifically give the States concurrent power to 
legislate with respect to sedition against the Government of the United States. 
Since we understand that this committee is considering those bills also, we 
would like to say a few words about them. 

A resolution adopted last December by the AFL-CIO convention declares: 

“We do not believe that the Communist movement in this country poses, 
absent armed Soviet aggression, any serious threat to overthrow our Gov- 
ernment. Nevertheless, it does serve as a recruiting ground for traitors, spies, 
and perhaps saboteurs and its adherents are making every effort to obtain the 
Nation’s most guarded secrets. These dangers call for vigilant counterintelli- 
gence work, and for vigorous enforcement of the criminal laws and for an 
effective security system.” 

We think there can be no difference of opinion as to the end objective: pro- 
tection of the national security. The issue raised by the Nelson case is simply 
whether that end will or will not be promoted by permitting State prosecutions 
for sedition against the United States. It is whether, as the Supreme Court 
majority thought, State prosecutions would conflict and interfere with the 
Federal enforcement program, or whether, as the minority thought, State prose- 
cutions would supplement and strengthen Federal enforcement. 

We do not feel that we possess any special competence for answering these 
questions. We suggest that the committee secure the views of the Attorney 
General, of the Director of the Federal Bureau of Investigation, and of repre- 
sentative State law-enforcement officials. For our part, we are quite willing 
to abide by the judgment of the committee and the Congress as to whether 
concurrent prosecutions by State authorities for sedition against the Federal 
Government would promote or embarrass national security. 


IV 


We come now to the latter half of S. 3148. 

It is plain under the language of article VI, clause 2, of the Constitution that 
in the event of a conflict between a valid Federal statute and a State statute, 
the Federal law prevails. However, numerous borderline cases arise in which 
the courts are called on to decide whether a particular Federal statutory pro- 
vision, such as the provision in the National Labor Relations Act that employees 
shall have the right to bargain collectively through representatives of their own 
choosing, does or does not conflict with a particular State law, such a Florida 
statute providing for State licensing of business agents. (The Supreme Court 
held that there was a conflict and that the State law was, therefore, invalid 
(Hill v. Florida, 325 U. S. 538 (1945)). During the last 75 years the Supreme 
Court has ruled on hundreds of cases where there was some measure of conflict 
between Federal and State law, and the question was whether the degree of 
conflict necessitated invalidation of the State law. 
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The latter part of 8S. 3143 would provide a general rule of construction for these 

borderline cases. It provides: 
“No act of Congress shall be construed as invalidating a provision of State law 
which would be valid in the absence of such act unless there is a direct and posi- 
tive conflict between an express provision of such act and such provision of the 
State law so that the two cannot be reconciled or consistently stand together.” 
Formulae approximating this portion of the McClellan-Smith bill have sometimes 
been used by the Supreme Court itself, as in the Laburnum case. Evidently, how- 
ever, the bill’s authors feel that in many cases the Supreme Court has departed 
from this prescription. In his testimony before the House committee, and in the 
brief he filed with it, Congressman Smith complained about a large number of 
Supreme Court decisions, beginning, though not ending, with those of John 
Marshall. Indeed, Congressman Smith pointed to John Marshall’s celebrated 
decision in Gibbons v. Ogden (9 Wheat. 1, 6 L. Ed. 23), as instituting the doctrine 
which this bill is meant to overrule. 

That decision involved acts of the New York Legislature granting to Robert 
Fulton and Robert Livingston a monopoly on steamship navigation on all 
waters within the jurisdiction of New York State for a term of 30 years. 
Relying on these statutes, the New York courts enjoined Gibbons from operating 
a steamship back and forth across the Hudson between Elizabeth and New York 
City. Gibbons had been licensed by the Federal Government, under an act of 
Congress, to engage in the coasting trade. 

The Supreme Court set aside the injunction granted by the New York courts. 
It declared (p. 212): 


“* * * The whole act on the subject of the coasting trade, * * * implies, un- 
equivocally, an authority to licensed vessels to carry on the coasting trade.” 


And it concluded that the monopoly granted by New York State conflicted with 
this Federal act. That anyone should in this day and age question the correct- 
ness of the Supreme Court's decision in Gibbons v. Ogden is rather surprising. 
The Supreme Court could not have decided otherwise than it did if the United 
States was to be a Nation rather than a loose confederation of sovereign ‘States. 

Since the rule of interpretation set out in the latter half of S. 3145 is rather 
general, it is difficult to tell in advance of a court decision in each case what 
its effect would be in any particular situation. That is quite clear from the 
brief filed by Congressman Smith with the House committee last year. The 
brief discusses numerous decisions, in various fields of Federal regulation, but 
does not undertake in most instances to say what effect the bill would have 
had on those decisions. 

The brief, for example, discusses various decisions in the field of labor rela- 
tions, in some of which State laws were held invalid as conflicting with the 
Wagner Act or with the Taft-Hartley Act. The brief does not, however, say 
what effect the bill would have had on these decisions. Rather it states (p. 44): 


“Accordingly, the Smith proposal to provide rules of interpretation for the 
guidance of the Court in the field of labor-management relations could render 
some relief from judicial decisions precluding State action in this area. Had 
this proposal been in effect it might have led the Court to be less active in finding 
Federal supremacy. At the same time it would promote the principles of States 
rights although considerable support could result from congressional amendment 
of the Federal act itself.” 

We could review each labor relations case in which the Supreme Court’s deci- 
sion went against the validity of the State action, and endeavor to convince the 
committee that the decision of the Court was justified. We could also review 
each of the cases in which the Supreme Court decided in favor of the validity 
of State action, and endeavor to convince the committee that the Court was not 
adequately zealous to vindicate the sanctity and supremacy of the Taft-Hartley 
Act. And we could urge the committee to approve a rule of construction that 
would hereafter insure greater respect by the Court for the supremacy of 
Federal law. 

We do not think, however, that it would be helpful to the committee for us 
io do this. We do not believe that the committee is going to undertake to second 
guess the Supreme Court on every decision it has handed down in the field of 
labor relations involving a conflict or an asserted conflict between the Federal 
and State law. Furthermore, there is no more reason, as far as S. 3143 is con- 
cerned, why the committee should undertake that task in the labor relations 
field than in any other field of Federal regulation. The bill applies to all alike. 
We do not see how the committee can approve 8S. 3143—we are talking now 
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of the bill’s latter half—unless it is prepared to say that in each and every 
field of Federal regulation the Supreme Court has been unreasonably eager to 
invalidate State action as in conflict with Federal law. We do not think that 
any such showing has been made or can be made. 

Here, too, if the committee and the Congress should feel that some particular 
Supreme Court interpretation of a Federal act departs importantly from the 
intention of Congress, it can always amend that particular statute. Enactment 
of a general rule of statutory construction would, we think, simply cause 
confusion. 

Our views in these respects are very much the same as those of the Depart 
ment of Justice and the Interstate Commerce Commission, both of which have 
gone on record as in opposition to this bill. In a letter to the chairman of the 
House Judiciary Committee, dated June 25, 1955, William P. Rogers, Deputy 
Attorney General, said: 

“More importantly, by its application indiscriminately to all Federal statutes 
whenever enacted, this bill would create great confusion in important areas, 
raising difficult and substantial legal and practical problems. It would require 
persons who are operating in full conformity to Federal statutes which wholly 
govern their field of operations, suddenly to conform their operations also to the 
tules of each of the States in which those operations may be conducted. Under 
this arrangement, a railroad clearly operating in interstate commerce and in full 
conformity to Federal safety requirements, might find it necessary, under threat 
of criminal punishment, to conform to wholly different standards asserted by any) 
one or more of the States in which it operated. Indeed, in that case it might 
well find that the requirements of Federal and State law are wholly incompatible 
and be unable to comply with both. 

“Besides the question of the constitutional authority of the Congress to enact 
such a provision, the breadth of its application raises serious legal and practical 
problems, not only for those who administer the law, but more particularly for 
those who must obey them. Under these circumstances it would appear that, 
where the Congress deems it appropriate to limit the operation of Federal laws 
to permit State activity, it would be more effective to amend each such law 
specifically to eliminate the possibility of cenflict with the State statutes rather 
than by the enactment of blanket legislation, to throw into doubt operations in 
may areas to an extent presently unpredictable.” 

We agree. 

Senator McCue tian. Proceed. 

Mr. Harris. There are two things that we would like to o, 

First, consider the general impact or purport of this bill, S. 3145. 
The other is to consider its particular operation in the field of labor 
relations which is, of course, our special concern. 

This bill and the problem with which it deals arises, of course, out 
of the “supremacy clause” of the Federal Constitution, which pro 
vides that the Constitution and laws of the United States, that is, so 
long as they are made pursuant to the Constitution, valid Federa! 
laws, are the supreme law of the land, anything in the Constitution 
to the contrary not withstanding. 

Now, the general doctrine of supremacy of Federal law which is 
embodied in this constitutional provision has given rise to a number 
of subordinate principles. Our analysis of those principles is a little 
bit different from that of the bar association, though perhaps not 
essentially so. 

First, the first principle which the Supreme Court has derived 
from it is that the Court will invalidate State legislation which it 
regards as in conflict with the provisions of the Federal Constitution. 

I think it quite clear that this bill does not and could not affect 
that power of the Supreme Court. 

I mention it because on the floor of the House, about a month ago. 
there was some discussion of H. R. 3, the companion bill in the House, 
and at that time some of the Members of the House expressed their 
indignation about the segregation decision of the Supreme Court. 
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They expressed irritation about the Supreme Court decision in the 
Slochower case, holding invalid a provision in the New York City 
charter requiring the discharge of any city employee who invoked 
the fifth amendment, the privilege against self-incrimination, any- 
where, anytime. 

The third decision which was discussed on the floor of the House was 
the Nelson decision. 

Now, I would say that this last is the only one of these decisions 
that this bill would or could affect. The Slochower decision held 
the New York City charter provision invalid under the “due process” 
clause of the fourteenth amendment. 

It doesn’t rest on any principle of statutory construction. I don’t 
see how this bill could affect the case. 

Now, Congressman Smith, I should say, got up and said just that. 


He said: 


The gentleman referred to the segregation case. The bill which I have before 
the Judiciary Committee has no relationship to the segregation case. The 
passage of that bill would have no effect on it whatsoever. I do not think it has 
any effect upon the New York school teacher case either. 


I quite agree with Congressman Smith’s analysis in this respect, and 
he repeated it in substance before Congressman Walter’s subcommittee 
of the mate lary Committee. 

Now, laying aside, then, the question of the power of the Supreme 
Court to hold State laws unconstitutional, we do come to a field where 
the intention of Congress is or may be controlling. 

Now, the first problem of this sort arises as to whether, when there 
is no Federal legislation in a particular field, the State may neverthe- 
less regulate that field or may regulate it. These cases mostly come 
up under the commercial clause where the doctrine has long been 
established that in the absence of Federal regulations there are some 
powers of concurrent regulation in the State. 

That, however, is, too, subject to a couple of exceptions. Where the 
Supreme Court has felt that the State regulation of commerce un- 
reasonably burden interstate commerce or has felt that the subject 
matter called for national regulation, if any, it has knocked out State 
legislation. 

Now, in the House Judiciary Committee, Congressman Smith filed 
a brief discussing his bill at some length and discussing the various 
decisions that it might affect. One of those decisions is an example 
of the sort that I have just given, the case of Southern Pacifie Com- 
pany V. Arizona, 

Now, in that case, the Supreme Court by a divided vote held invalid 
as applied to an interstate train an Arizona law that said that a pas- 
senger train couldn't be more than 14 cars long or a freight more 
than 70 cars long. 

The Supreme Court majority felt that this was a subject which 
called for uniform regulations, national regulations, if any. The two 
dissenters, incidentally, were Black and Douglas, who voted to uphold 
the State law. 

In another case, though, the Court, for instance, has upheld the 
application of the Arkansas full-crew laws to interstate trains. It 
has upheld State regulations of the weights and dimensions of buses 
in interstate commerce. 
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Now, there are a great many of these decisions and they deal with 
fairly minute and complicated points of this sort. For instance, if 
there is an ICC regulation saying that freight cars have to have lad 
ders on the cars, may a State in addition require ladders on the end of 
the freight cars? 

Now, the first question that we come to, then, is what effect this 
bill is going to have on these decisions. Does it have any effect in 
the field where there is no Federal law on the subject and the question 
is whether the State may regulate it unless and until Congress acts / 

Now, the brief which C ongressman Smith filed in the House dis- 
cusses that, but it doesn’t give any answer. It says that this is a diffi 
cult question and that it isn’t clear whether H. R. 3 affects this line 
of decisions or not. 

Now, I can well understand how the Association of American Rail 
roads would like to know the answer to that, and it seems to me it 
would be a peculiar thing to enact a bill which might or might not 
affect a whole line of decisions over a period of 75 years without any 
clear intention as to whether it affects them or not. 

The brief which Mr. Gay filed here this morning for the bar asso- 
ciation states that this bill is going to eliminate uneert: ainty and cut 
down on litigation. This strikes me as almost a laughable misstate 
ment. It seems to me that it might be called a full-employment bill 
for lawyers, but how it is going to cut down on litigation by — 
ing hundreds of Supreme Court decisions decided over a period « 
150 years. I do not know. 

Now, next, we come to a ¢ ategory of cases where Congress 
legislated, where there is a Federal bill 

Senator McCrertan. May I ask you at that point. before you 
proceed, certainly this bill would ent down and eliminate a great deal 
of uncertainty in the future as to what Congress intended by action 
made in the past. You would eliminate that future uncertainty. 

Mr. Harris. Well, on that point, sir, there is one thing | am not 
clear on. Is the bill meant to apply only to provide rules of construe- 
tion or interpretation only for bills hereafter passed. or is it meant 
to go back and apply to those already passed ? 

Senator McCLeLnaNn. I think it cert: uinly means to apply to those in 
the future. As to how the Court might interpret it as to the past. Tam 
not prepared to say at the moment. I don’t think anybody else could. 
I doubt if the Court could itself at the moment. 

Mr. Harris. If it applies to bills that have been passed heretofore, 
then every Supreme Court decision interperting those bills or on the 

validity of the State legislation as affecting these bills can be re- 
litigated. This Arizona case can be relitigated and any other decision 
that goes against the State legislation. 

Now, that certainly is not cutting down legislation. As to the 
future, as to whether it would produce greater certainty as to the 
future, I think the first portion of the bill which deals with what I 
would call concurrent State regulation in a field where Congress has 
acted and where the State law is the same, I think it would produce 
ereater certainty there. The second part of the bill stating that 
State laws are not to be held invalid unless there is a direct and posi- 
tive conflict I do not think does add any degree of certainty. But 
I will develop that a little more, if I may, as I go along. 
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Now, as to the first point, the question whether where there is a 
Federal act in the field, that act is exclusive or the States may regu- 
late the same field, too, here the intent of Congress certainly is con- 
trolling. If the intent is expressly stated, that is the end of the mat- 
ter. If Congress doesn’t expressly state an intent in the Federal act, 
then the Court tries to derive an intent by looking at all of the cir- 
cumstances. 

If the Federal statute is quite detailed, for example, the Court has a 
greater tendency to say that it occupies the entire field than if the 
Federal act is general. 

For instance, the Wagner Act is a much more general act than the 
Taft-Hartley Act, and under the Wagner Act the Supreme Court 
found preemption much Jess readily than under the Taft-Hartley 
Act. That is, the Taft-Hartley Act has had a much greater effect 
than the Wagner Act on invalidating State legislation because of its 
more specific details. 

Again, sometimes the Court says that the Federal interest in a sub- 
ject is peculiarly dominant and there it is quick to find that there is 
no room for State reculations. 

An example of this is sedition against the United States, the Nelson 

case which was decided the other day, and the case of Hines against 
Dat idowitz, dealing with registration of aliens. 

In the Hines case the Court held that the Federal Alien Registration 
Act of 1940 was meant to occupy the entire field and that there was no 
room for an earlier Pennsylvania statute requiring the registration of 
aliens. 

The Court was ready to reach that conclusion because it felt that 
dealing with aliens was peculiarly within the Federal province. 

Now, this bill, the first section of S. 3143 or H. R. 3 says that no act 
of Congress shall be construed as indicating an intent on the part of 
Congress to occupy the field in which such act operates, to the exclusion 
of all State laws on the same subject matter unless such act contains 
2n express provision to that effect. 

Now, as I see it, that would at the least establish concurrent State 
jurisdiction in such fields, say, as interstate commerce, where the State 
law is the same as the Federal law. 

Now, let’s look at how that would work in the field of labor relations, 
where there has been a considerable history on that very point. Some 
of the States have had State labor relations boards for a good many 
years—New York, Wisconsin, and Pennsylvania. 

New York enacied a little Wagner Act about the same time that the 
Federal act was passed in 1935, }, and the New York board from the out- 
set thought that it should have concurrent jurisdiction with the Fed- 
eral Board, that even as to cases affecting interstate commerce and it 
of the States have had State labor relations boards for a good many 
came within the jurisdiction of the Court, that the New York board 
alimiisliete ring a substantially identical amount should be able to handle 
those cases at least as long as the Feeral Board wasn’t handling them. 

Now, this issue finally reached the Supreme Court in 1947 in a case 
called Bethlehem Steel Company v. New York State Labor Relations 
B oard, Neither the Wagner Act nor the New York State act explicit- 
ly stated whether foremen should be regarded as employees, whether 
the provisions of the act giving a right to form unions, to organize, 
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to bargain collectively, applied to foremen or not. At this time the 
Federal Board was not taking cases involving foremen. 

It had aspolicy of not treating foremen as covered by the Federal act. 

The New York board, on the other hand, treated foremen as within 
the protection of that act. 

So, a group of foremen at Bethlehem Steel, who had organized, went 
to the New York board and asked for an election. 

The Supreme Court held that the State board could not take juris- 
diction. It said that to permit concurrent State jurisdiction would 
produce, or might produce a mischievous conflict between the two au- 
thorities. 

Now, this case is probably the leading case on preemption in the 
labor field. The brief which Congressman Smith filed in the House 
cliscusses the case and seems to disagree with it. Mr. Gooding of the 
Wisconsin board testified before the House committee, criticized this 
case, asked that H. R. 3 be passed to give his board concurrent juris- 
diction insofar as the Wisconsin act is the same as the Federal act. 

Now, it seems to us a little puzzling that this particular case should 
be singled out for criticism. The Taft-Hartley Act was passed about 3 
or 4 months after the Bethlehem decision. The congressional commit- 
tees which passed the act, which reported it out, considered that de- 
cision. They agreed with it. They wrote it into the Federal act. The 
Federal act specifically provides that foremen are not employees. [i 
specifically says, in section 14 (a), “invalidate any State law to the 
contrary” as regards employers subject to the Federal act. 

So, this decision, which went against the union, incidentally, would 
not. be affected even if this bill were passed. 

Now, the 80th Congress apparently agreed not only with the narrow 
grounds of the decision, but with the general doctrine that the States 
should not have concurrent jurisdiction in the field in unfair labor 
practices. The House committee report states—this is the eommit- 
tee report on the Taft-Hartley Act, 1947: 


The rule of exclusive jurisdiction was developed many years ago by the Su- 
preme Court in order to provide for uniformity in matters of national policy 
under the commerce clause. The Labor Act is an illustration of such a policy. 
It can readily be seen what mischief might be wrought if, for example, fore- 
men should be subject to State law at the same time that the workers they 
supervise are subject to national law. 


That is Congressman Fred Hartley. That is not the United States 
Supreme Court speaking. 

I may say we find ourselves with some rather strange bedfellows 
on this particular issue, 

Senator McCietian. I thought you opposed the Taft-Hartley law, 
and apparently, it served your purpose in many respects. 

Mr. Harris. Well, we do oppose many of the provisions of the 
Taft-Hartley law and we certainly do not think it is a fair or adequate 
national labor relations law, but we do think there should be a na- 
tional law and uniform policy among the States as affecting business 
and affecting interstate commerce. We do not favor concurrent State 
jurisdiction. We think it would create chaos, and the rule against 
concurrent State jurisdiction to prevent unfair labor practices has been 
followed by the Supreme Court ever since, most recently in the Garner 
case and in the Anheuser-Busch case, both unanimous decisions. 
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Now, any other rule, we think, would produce chaos and confusion. 
“ven when these substantive provisions of the Federal and State laws 
are the same, there is every likelihood there will be differences of 
interpretation. 

The Garner case, for example, concerns organizational picketing, 
the right to engage in it. The Pennsylvania law on that subject 
and the Federal law, that is, the statutory provisions, are the same, 
but there is every likelihood you would get a different construction. 
In fact, it is hard to know what the Labor Board will rule in those 
cases, from case to case, let alone the States, how the State board 
would rule. 

Also, there are differences in procedure. The State may allow tem- 
porary restraining orders in advance of a hearing. The Federal Gov- 
ernment may not. But, the greatest of all these considerations against 
concurrent jurisdiction, it seems to us, is the fact that none of the State 
laws are exactly the same as the Federal law. So that, if you pass this 
bill and establish concurrent State jurisdiction up to the point that 
their laws are the same, that would mean that the State normally 
could take only a piece of a labor dispute. 

In the usual labor dispute there are charges and countercharges 
against the employer, between the union. There are usually large 
numbers of unfair labor practices involved. 

Now, take cases of that sort. If this bill were passed and a union 
were involved in a labor dispute, it could go before the New York 
State board and charges the employees with refusing to bargain, 
and so on. The employers might have their countercharges against 
the union—picket violence, for example. 

Under this bill the New York State board could take the union’s 
charges against the employer, because the New York State act is the 
same as the Federal act, substantially as regards employer unfair labor 
practices. But, it is still a little Wagner Act. It has nothing in it 
about what are under the Federal laws unfair labor practices by 
unions. So, the employer could not go to the New York board. Only 
the union. 

The union, in other words, would have a choice of where it could go. 
The employer would have no choice. It might work to our advan- 
tage in that situation, but that would obviously create a very con- 
fusing, chaotic, and undesirable situation. 

Senator McCietian. Mr. Harris, do I understand that you do not 
favor concurrent jurisdiction of States and Federal Government in 
any field of labor relations? 

Mr. Harris. We do not favor it as regards the prevention of what 
may be called peaceful unfair labor practices or of representation 
proceedings. The determination of whether the workers want to be 
represented by a union, and if so, what union. There is at the present 
time some concurrent jurisdiction. The States remain free to punish 
or prevent breaches of the peace, picketing line violence. If there is 
picket-line violence, the State remains free, say, to prosecute the people 
for assault and battery, remains free to issue injunctions. 

Senator McCietxtan. Your organization favors jurisdiction and au- 
thority of the State, does it? 

Mr. Harris. I would say that we are not particularly happy about 
the way the States handle those situations for the most part, but they 
do have that concurrent jurisdiction now. The Supreme Court has 
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repeatedly recognized it, and this bill is not needed to give it to them, 
because they have got it. 

Senator McCie.xtan. We cannot tell when they will decide they 
do not want it any longer. 

Mr. Harris. Well, in the very latest case, the Supreme Court in a 
unanimous decision in the Garner case, by Justice Jackson said: 

Nor is this a case of mass picketing, threatening of employees, obstructing 
streets and highways, or picketing homes. We have held that the State still 
may exercise “its historic powers over such traditionally local matters as public 
safety and order. * * *” 

Now, they also allow the State concurrent jurisdiction in fields such 
as damage suits that we emphatically disagree with. The Laburnum 
case, we thought the Supreme Court decided wrong, that it should 
have held that the Federal act which creates a suit for damage for 
breach of collective bargaining agreement, which creates a suit for 
breach of damages for certain types of union unfair labor practices, 
should have been held to occupy the field. But it was not. 

Senator McCietian. Would the position of your organization sim- 
ply place all centralized authority in the Federal Government to the 
exclusion of State governments in the labor relations field ¢ 

Mr. Harris. You mean, what would we like ¢ 

Senator McCietuan. Yes. I am just trying to get your position. 
Apparently, you favor the centralized authority and power vested in 
the Federal Government over all labor relations. 

Mr. Harris. Over all labor relations of businesses affecting com- 
merce. 

Senator McCue..aNn. Is there any business that does not affect com 
merce ? 

Mr. Harris. Purely local businesses would be left to the States. 
Even under the maximum reach of the Federal power there have al 
ways been a substantial number of businesses that were held outside 
that power, that were ruled outside it. 

Senator McCLe.ian. That is due to present statute, is it not / 

Mr. Harris. The present statute—no, sir. I think not. The 
present statute gives the Federal Board power over all businesses 
affecting commerce.- It exercises or gives the Board the maximum 
power that could be given it, or the maximum jurisdiction under the 
commerce clause, under the Constitution. It does not differ in the 
least from the Wagner Act in that. 

Now, the Board, itself, has laid down certain jurisdictional stand- 
ards, and it does not in practice exercise anything like the full juris- 
diction the statute gives it. 

The present Board, particularly in 1954, laid down standards under 
which it takes jurisdiction only over relatively large businesses. I 
do not know what the percentage of the country’s employees is that 
it takes jurisdiction over, but, maybe 50; something like that. We do 
think that it should take jurisdiction over all employers where it 
could, under the act, and under the Constitution, but it does not. 

For instance, in the recent Miami Beach hotel strike, the Federal 
Board would not take jurisdiction there, though it could quite clearly 
under the act and construction. The strike in the Miami Beach 
hotels obviously has a considerable effect on interstate commerce. 
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Now, this bill would establish concurrent jurisdiction, not only in 
the labor field, but in every other field unless there is a provision in 
the Federal act saying it shall have exclusion of authority. 

Senator McCLe.Lan. Would you take that power away from Con- 
gress, to say what its intent is in enacting legislation / 

Mr. Harris. No. I think that this issue we are discussing is a 
question of the intent of Congress. 

Senator McCietnan. Yes. So, that is the very point I am making. 
What is the objection to Congress writing into a bill its intent, so that 
in the interpretation of the law it is enacting, the court would not 
have to depend upon speculation and enter into a field that was cloudy 
and unclear, unless the intent was specifically expressed? Why 
wouldn’t it be better legislation for the Congress to declare its intent ? 

Mr. Harris. Well, our disagreement with, say, the first part of this 
bill—we have two disagreements, one as regards labor relations. We 
think that concurrent jurisdiction would not work. Our disagree- 
ment, in other words, is not with the idea of Congress declaring its 
intent, but how it should declare it. We think it should declare it in 
favor of exclusive Federal labor legislation. 

Senator McCiettan. That could be a matter it could present its 
views on each time and the committee could consider it and the Con- 
gress could consider conflicting opinions respecting the legislation 
and make a decision and firm that. decision in the legislation, or ex- 
clude it and thus leave it the court’s interpretation. 

Mr. Harrts. Well, that is what we think it should be. If Congress 
wants to consider some readjustment of Federal and State jurisdiction 
on labor relations, we think it ought to do so my way of a bill dealing 
with labor relations and this whole thing, I have been discussing, how 
it would work. 

Now, the Wagner Act contained a provision in section 10-A that 
the power of the Federal Board to prevent unfair labor practices 
should be exclusive. Now, in the Taft-Hartley Act that provision 
was dropped but the legislation—the history shows that it was 
dropped solely for this reason. The Taft-Hartley Act provides for 
Federal court injunctions against certain types of unfair Tabor prac- 
tices before the Board decides the case. 

In a secondary boycott or jurisdictional dispute case, the Taft- 
Hartley Act directs that the General Counsel of the Board go into 
Federal court and get a temporary injunction against the continua- 
tion of secondary boycott. Then the Board goes ahead with its 
normal proceedings while this injunction remains in effect. Because 
of that provision for injunction, the Congress took out the provision 
of the jurisdiction. The jurisdiction of the Board to prevent unfair 
labor practices should be exclusive. But the history of the Taft- 
Hartley Act is, it shows that is the only reason they took it out. Yet, 
if this bill were passed and if it were regarded as applying to Federal 
laws already on the books, you would then be creating concurrent 
State jurisdiction to prevent unfair labor practices, although it is as 
clear as anything can be, that the 80th Congress did not mean that; 
that it meant to continue the exclusive Federal operation in the field. 

Now, I am sure that there must be numerous other fields where the 
same thing would exist. We feel that any bill as general as this— 
we know we do not like it in the field of labor relations. What the 
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effect would be, what effect it would have on State regulations of 
interstate trains or buses, I have no idea. But, whether it would af- 
fect the idea of giving the States concurrent power to regulate radio 
or television broadcasting, it seems unlikely that that would work well. 

Senator McCrietuian. Don’t you think Congress would have the wis- 
dom to consider each piece of legislation and weigh what impact it 
would have if jurisdiction was still retained in the States, concurrent 
jurisdiction? Don’t you think it should be? 

Mr. Harris. That is the way we think Congress should go about it. 
When something comes up like the Nelson case, at that point we 
think it is entirely appropriate for Congress to decide whether the 
Supreme Court is correctly interpreting its intent. 

Senator McCietian. Must we wait until the Supreme Court acts 
before Congress should act ? 

Mr. Harris. I think it is appropriate for Congress to act any time, 
but we think it should act only with certain knowledge of what effect 
its act is going to take. 

Now, the brief which Congressman Smith, himself, filed, in the 
House, shows the greatest uncertainty as to what effect this bill would 
have. 

Senator McCie.tian. That is on past legislation. 

Mr. Harris. On past legislation. 

Senator McCuie.tan. I am speaking about future legislation. I 
think my own thought is that it would be the better part of wisdom 
and it would prevent chaos that you speak of, some of which, and 
a great deal of which we have at present in this field, if the Congress 
was required to assert its intent in the legislative act rather than leave 
it to an interpretation of the history of the act and things that may 
have been said pro and con in the course of debate. 

Mr. Harris. Of course, it is always open to Congress in any new 
bill to state whether it wants to exclude State laws, and I think it 
should take more care in the future, probably, to do that than it has in 
the past. 

There is a bill now, for instance, an outgrowth of this Graham case 
in Colorado, where the fellow put a bomb on an airplane to kill his 
mother. As soon as that happened, there was a great rush in Con- 
gress that a law ought to be passed by it. 

Now, it seems to me that if there is all of this concern about pro- 
tecting the proper field of the States and preserving the vitality of 
State governments, that Congress ought to think twice about whether 
you really need a Federal law on that subject at all. 

But if it is going to fight it, certainly it ought to put in a provision 
that nothing ought to interfere with the State law. 

Now, as regards the particular issue in the Nelson case, this par- 
ticular question of sedition against the United States, it seems to 
us that the problem here is simply whether the national security is 
advanced by promoting concurrent State prosecutions. The Supreme 
Court majority felt that State prosecutions would conflict with and 
interfere with the Federal enforcement program against the Com- 
munist Party. 

The minority felt that State prosecution would supplement and 
strengthen Federal enforcement of the program against sedition. 

Now, we don’t feel that this is a subject on which we possess any 
particular competence. We would suggest that the committee secure 
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the views of the Attorney General, the Director of the FBI, and of 
representative State law enforcement officials on whether concurrent 
State prosecutions of the Communist Party or individuals are desir- 
able. We would be quite willing to abide by the judgment of the 
committee of Congress, whatever it wants to do on that. 

Now there are certain bills which have been introduced both on 
the House side and here which do deal just with this subject of sedi- 
tion against the United States. There are two bills here, S. 3617 and 
S. 3603, introduced, I believe, by Senator Bridges and Senator Mc- 
Sarthy. 

now here again if the Congress is dissatisfied with the Court’s 
decision in the Nelson case 

Senator McCrexian. S. 3617 was introduced by Senator Bridges, 
including Senator McCarthy and some 8 or 10 others, including the 
chairman. That bill is before this committee at present. 

Mr. Harris. Well, we think that is the way to go about it. If the 
committee wishes to reverse the decision in the Nelson case—— 

Senator McCretian. In other words, instead of having a general 
statute, deal with instances as they arise by a bill. 

Mr. Harris. Yes. 

Senator McCLe.tian. That would be your position ? 

Mr. Harris. That would be our position, and in the future as bills 
are passed, that Congress consider in each case whether it wants to 
permit concurrent State jurisdiction or to oust it. 

Now, in the Nelson case the Court found preemption of the field by 
the Federal Government not only by the Smith Act, which was passed 
in 1940, but by the Communist Control Act of 1954, by the Internal 
Security Act of 1950. 

Now, in the Hines case, the Supreme Court had already held that 
the Federal Alien Registration Act of 1940 and the Smith Act was 
part of that act. ousted the Pennsylvania law on that subject, so it 
wouldn’t have required any great genius to foresee this Nelson decision. 

The Department of Justice when it drafted the 1954 act had this 
Hines decision before it. It could very weil have inserted a provision 
that they were not ousting States’ jurisdiction. That it was easy to 
foresee the Nelson decision I think is indicated by the fact that the 
Pennsylvania court did foresee it. It rules just like the Federal court. 

Senator McCretian. The Chair is very sorry to announce that a 
vote is in progress in the Senate, and I would like to be recorded as 
present and voting. For that reason I will have to recess the com- 
mittee at present and I would suggest we return at 2 o’clock this after- 
noon, if we may do that. 

We will resume at 2 o’clock this afternon. 

(Whereupon, at 12 noon, the subcommittee recessed until 2 p. m., 
of the same day.) 





AFTERNOON SESSION 


Senator McCrietian. The committee will come to order. Mr. 
Harris, you may resume your testimony. 

Mr. Harris. This morning, Senator, my testimony dealt with the 
first half of the bill, which, as I see it, has to do with concurrent juris- 
diction, where the State and Federal laws are the same. 

Now I would like to address myself somewhat more briefly, I hope, 
to the second sentence of the bill, which provides that a Federal law 
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shall not invalidate a State law unless there is a direct and positive 
conflict between them so that the two cannot be reconciled. 

This, of course, deals with conflict between State and Federal law 
and is meant to provide a rule of interpretation for the guidance of the 
courts. The phraseology of the second sentence of the bill has itself 
sometimes been used by the Supreme Court. In fact, the phraseology 
looks as if it is copied from the headnote in the Laburnum case. But 
evidently the bill’s authors feel on some occasions the Court has 
departed from this formula. 

Now, I am a little embarrassed as to how to discuss this particular 
point. There have been, of course, probably some hundreds of de- 
cisions dealing with the question of whether there is a conflict between 
State and Federal law. Itis hard to reach any conclusion as to whether 
the Supreme Court has gone too far in finding a conflict or has been 
too quick to find one or not quick enough, or has held the balance about 
right, except on the basis of reviewing all of these decisions. I cer- 
tainly have no intention of doing that, and you certainly have no in- 
tention of listening to me. I might take simply one sample decision 
in the field of labor relations to indicate what 1s involved here. 

Take the case of Amalgamated Association against the Wisconsin 
K mployment Relations Board, which was decided by the Supreme 
Court 3 or 4 years ago. That involved a Wisconsin law dealing with 
public utilities str ikes. ‘The Wisconsin law prohibited strikes in public 
utilities. It provided for compulsory arbitration before a board. The 
question was whether that was invalid as applied to a business coming 
within the jurisdiction of the Federal Board, because it was in conflict 
with the Taft-Hartley Act. 

The Supreme Court, in an opinion, I believe, by Chief Justice Vin 
son, held that there was a conflict and that the State law was invalid. 
The conflict was with the provision of the Taft-Hartley Act preserv- 
ing the right to strike, subject to certain limitations in the Taft- 
Hartley Act itself, such as the 60-day notice requirement, the pro- 
vision of secondary strikes, and so on, but in general preserving the 
right to strike. And the Court also found that it was in conflict with 
the provisions of the Taft-Hartley Act having to do with collective 
bargaining. Those provisions state that the obligation to bargain 
collectively does not mean that anybody has to agree to anything. 
That provision is in the Taft-Hartley Act twice, so evidently Congress 
wanted to make very sure that nobody had to agree to anything. 

Now, that, of course, is just the opposite of compulsory arbitra- 
tion. 

Now, the brief which the Bar Association filed here this morning, 
incidentally, summarizes this case, but states it incorrectly. It says 
that a Wisconsin statute making it a misdemeanor for public utility 
employees to strike was upheld. Well, it was not upheld—it was held 
invalid. I am sure that this mistake is quite inadvertent. I think they 
would regard their case as strengthened by a correct statement of the 
case. 

Senator McCie.nxan. Mr. Harris, on the principle involved in this 
last sentence of the proposed bill, what is the objection to it? It 
states a principle of law. And I think you reat vis it. 

Mr. Harris. Well, it is rather a vague ae In that case I 
just described, is this principle meant to change t iat result or not? 
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Senator McC.etuan. I should not think so, if there is a direct and 
positive conflict—I should not think it would change it. 

Mr. Harris. Well, we would certainly in that case argue that there 
was a direct and positive conflict. 

Senator McCietian. Of course, in the final analysis, any issue 
raised in the litigation, it devolves upon the court to determine whether 
there is or is not. So far as this bill is concerned, it seems to me that 
is only an attempt at clarification of the meaning of the whole effort. 
In other words, it is recognized by this sentence that if there is a 
direct and positive conflict between the State law and the Federal 
statute, that the Federal statute prevails. I do not know that there 
could be any serious objection. Tee may have some—but I am just 
thinking out loud and do not see any serious objection that could be 
urged to that. 

Mr. Harris. Well, as I say, the court itself has used approximately 
that language sometimes. 

Senator McCieiuan. Yes. 

Mr. Harris. Well, as I say, the Court itself has used approximately 
labor relations, where the issue of preemption or of conflict has been 
before the Court it would be argued, or could be argued, that there 
is a direct and positive conflict. 

Now, I do not know whether this would change the result in a single 
case or whether it is meant to. 

Senator McCietian. Well, I do not know. But do you —_ or 
do you disagree that if there 1s a direct and positive conflict, that the 
Federal statute should not prevail? You are not arguing that, are 
you ¢ 

Mr. Harris. No; I agree that it should prevail. 

Senator McCLeLitan. Well, that is what this says. 

Mr. Harris. I get the feeling, though, that this is meant, or that this 
proceeds on the assumption that the Supreme Court has too often 
found a conflict. 

Senator McCie.ian. I would assume that. 

Mr. Harris. Now, in the field of labor relations, I do not think that 
is the case. Now, I do not know any way of trying to persuade you 
that that is so, short of reviewing each of 20 cases, which is hardly 
feasible. 

Senator McCietian. Well, that will not be necessary. But this 
would require the Court to make a finding that there was direct and 
positive conflict and have the basis of the decision on that. Is not 
that your interpretation of that? 

Mr. Harris. Yes. I think that is what it says. It might not do 
much—but then again, it might. I simply do not know. 

The brief which Congressman Smith filed with the Judiciary Com- 
mittee in the House reviewed maybe 15 decisions in the field of labor 
relations, and then, as to the effect of the bill, it said this: 

The Smith proposal to provide rules of interpretation for the guidance of the 
court in the field of labor-management relations could render some relief from 
judicial decisions precluding State action in this area. Had this proposal been 
in effect, it might have led the court to be less active in finding Federal suprem- 
acy. At the same time, it would promote the principle of States rights, although 


considerable support could result from congressional amendment of the Federal 
act itself. 
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Senator McCie.ian. In other words, the bill, you think, would 
deemphasize Federal supremacy, whereas this bill, if not enacted, 
would leave the emphasis on Federal supremacy. 

Mr. Harris. Well, it would leave it where it is now. Now, in that 
one field we certainly do not think that the Court has gone out of its 
way to strike down State legislation or that it has gone too far. Now, 
it seems to me before you enacted a principle of construction like this, 
you would have to reach the contrary conclusion, and not only in the 
field of labor relations, but all of the other fields. I mean this is just 
one of 50 or 100 fields. 

Senator McCieiian. Well, assuming it has not been done, what 
is the objection to it? 

Mr. Harris. Well, it is meant to slow up the Court on finding a 
conflict. 

Senator McCietian. To make it stop, look, and listen. 

Mr. Harris. It is meant in some rather intangible way to produce 
a change in approach. Now, we do not think that in the labor field 
that change of approach is indicated. Whether it is indicated in 
various other fields, we do not know. As I said, with respect to the 
first part of the bill, it seems to us if Congress thinks it is indicated 
in some particular field, it could legislate for that field. 

Look at the particular case that Congressman Smith, before the 
House committee, pointed to as the beginning of this sinister devel- 
opment in the courts. The case he pointed to there as the b¢gin- 
ning of all evil is the decision in Gibbons v. Ogden, decided by John 
Marshall in 1824. And he is, as he says, going to reverse the rule of 
construction which began with that case. 

Well, now, in Gibbons v. Ogden, the New York Legislature had 
granted a monopoly on the operation of steamboats in the waters of 
New York—the Hudson was particularly involved—to Robert Fulton 
and Robert Livingstone. Livingstone was a Democratic politician 
of the day, one of Jefferson’s Secretaries of State. This was a 30- 
year monopoly. The law also provided that any vessel entering New 
York waters without a license from the State of New York would be 
confiscated. New Jersey passed retaliatory legislation that any ves- 
sel entering New Jersey waters without a license from New Jersey 
would be confiscated. Finally, there was a Federal statute providing 
for licensing vessels in the coastal trade, and a person holding a Fed- 
eral license ran afoul of the New York monopoly. 

Senator McCuevian. That, of course, involved interstate commerce. 

Mr. Harris. It involved interstate commerce. It involved who 
should run a ferry service between Elizabeth and Manhattan. And 
the New York courts upheld the New York monopoly, which was 
for 30 years, as I say. 

Now, the Federal Supreme Court, in a famous decision by John 
Marshall, held the New York monopoly invalid as in conflict with 
the Federal statute licensing vessels in the coastal trade. 

Senator McCiettan. Which was rooted in the commerce clause. 

Mr. Harris. Yes. It said that the holding of a Federal license 
meant obviously that the vessel was entitled to go anywhere in the 
navigable waters of the United States. 
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Now, this decision was described by Senator Beveridge in his life 
of Marshall as— 


that opinion which has done more to knit the American people into an indivisible 
nation than any other one force in our history, excepting only war. 

Now, as Congressman Smith indicated, if he wants to overrule 
Gibbons v. Ogden, that is really a quite revolutionary proposal. 

Now, actually, I think that at any later date that case, the New 
York monopoly, would simply be thrown out as in conflict with the 

commerce clause. 

Senator McCretian. I do not think that any act of Congress, this 
one or any other one, that would invade the commerce clause of the 
Federal Constitution, would be valid. Now, I think each case would 
have to stand on its own, but if the Court concluded that it was an 
invasion or attempted to invade in any given case the commerce 
clause of the Constitution, to that extent the act would either be in- 
valid or the Court would find that the commerce clause prevailed. I 
do not think anyone would question that. 

Mr. Harrts. Well, I would think that Congress can go very far in 
freeing the States to legislate even on matters that would otherwise 
be considered to be interstate commerce. An example of that is the 
provision of the Taft-Hartley Act to which we object so much—sec- 
tion 14 (b)—which allows the States to prohibit union security agree- 
ments of any sort, even as to businesses otherwise subject to the Fed- 
eral act. That is, in this field of union-shop contracts, the Federal 
act is expressly subordinated to State law. Now, the Supreme Court 
upheld that. 

Senator McCiettan. Do you say that Congress should not have 
some discretion in those fields with respect to where State law is not 
clearly in conflict with the Constitution, the Federal Constitution— 
would you say that Congress should not be the tribunal or the source 
of regulation in that field ? 

Mr. Harris. I think Congress is the souree—— 

Senator McCietuan. I think it is, too. 

Mr. Harrts. I don’t have any doubt about the constitutionality of 
this bill. I mean I am not for it, but I have no doubt about its con- 
stitutionality. 

Senator McCretian. All right. 

Mr. Harris. You see, in the field of liquor regulation, back before 
the 18th amendment, before the prohibition amendment, the Supreme 
Court initially held that the States could not interfere with the ship- 
ment of liquor from one State to another as long as it was in the 
original package. 

Senator McCiewian. That is only until the 18th amendment that 
that jurisdiction was 

Mr. Harris. No, sir; actually Congress passed a law, and it said 
that it shall be illegal to ship liquor into a State where the State 

says it is illegal. And that law was upheld. And that was really 
a delegation to the States of power. 

Senator McCreuian. That is what I mean—that Congress does 
have the authority to delegate. 

Mr. Harris. I think it can do that, yes. 

In general, this simply seems to us to reflect a strong States rights 
sentiment which at least in the field of labor relations, as regards 
concerns doing an interstate business, we do not agree with. I think 
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we might well agree with it, say, in the field of criminal law. But 
our feeling is that the Congress ought to consider each field by itself. 

Senator McCietan. Well, I think you have generally the right 
conception. It is a States rights bill in the sense » that it undertakes 
to preserve the sovereignty of the States and to put a roadblock in 
the way of court decisions that many feel have been gnawing away 
State sovereignty as was envisioned and contemplated by the founders 
of our Government. I think that is the big issue, is it not ¢ 

Mr. Harris. Yes, sir. That concludes my statement. Thank you. 

Senator McCietitan. Thank you very much. 

Senator McCiettan. Our next witness is Mr. Rauh. Will you 
come around, please, sir. Mr. Rauh represents the Americans for 
Democratic Action. Will you state your name, place of residence, 
business for the record, please, sir. 


STATEMENT OF JOSEPH L. RAUH, JR., NATIONAL CHAIRMAN, 
AMERICANS FOR DEMOCRATIC ACTION 


Mr. Ravn. Thank you, sir. My name is Joseph L. Rauh, Jr. I 
am the national chairman of the Americans for Democratic Action. 
I live at 3625 Appleton Street, and I am a lawyer at 1631 K Street. 

Mr. Chairman and members of the subcommittee, we want to thank 
you for the opportunity of expressing our views on the pending bills 
which would surrender to the States power to legislate on matters 
now preempted by Federal law. As regards—— 

Senator McCietian. Do you want to read your prepared state- 
ment? I see it is short, and you may read it into the record, if you 
like. 

Mr. Ravn. Thank you, sir. I was going to interpolate a very little. 
I won’t be long. 

As regards S. 3143, which would have a general impact in various 
areas, and which is identical to H. R. 3, we concur in the excellent 
statement in opposition to H. R. 3 presented by the AFL-CIO to the 
subcommittee of the House Judiciary Committee on April 20, 1956. 

I would like to add there that there are two points that Mr. Harris 
made that I would like to underscore. 

First, we do not challenge the constitutionality of S. 3143. Con- 
gress can do as it sees fit in determining its own intent to occupy the 
field, and if it wants States to act in certain fields, it certainly has 
the right to do so. Where we disagree is whether it is wise to allow 
the States to act in these fields. 

There are two points about S. 3143 that ought to be considered. 
And as I listened to the discussion this morning, I think it is unclear 
whether you intend S. 3143 to apply to existing legislation. I have 
heard several witnesses discuss t that point and members of the com- 
mittee, but as of this moment, I do not think anyone can state defi- 
nitely whether it is the intent to have S. 3143 apply to existing legis- 
lation or only to future legislation. Whatever Congress does, 1 w ould 
hope that that point w ould not remain for years of litigation. 

And secondly on S. 3143, I would like to point out that if the last 
sentence, the second sentence, only enacts existing law, then it is un- 
nessary ; if it enacts anything more, we feel it is unwise. I was refer- 
ring, Senator, to the sentence that says: 


No act of Congress shall be construed as invalidating a provision of State law 
which would be valid in the absence of such act unless there is a direct and 
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positive conflict between an express provision of such act and such provision 
of the State law so that the two cannot be reconciled or consistently stand 
together. 

It may very well be that that sentence enacts existing law. I am 
not clear whether that is always the rule or whether that rule has been 
sometimes stated and sometimes other rules have been stated. But if 
it only enacts existing law, I don’t see why it needs to be enacted; if it 
adds something, then I don’t think it is clear what it is adding and I 
would feel opposed to it. 

But our principal purpose in coming here today is not to discuss 
S. 3148, because we feel there are other organizations, such as the rail- 
roads, labor, and other groups who have a primary interest in this. 
We have come to discuss the other problems raised by S. 3603 and S. 
3617, and the amendment which was discussed here this morning, be- 
cause the amendment which the chairman referred to this morning, 
I believe, is identical in intent, at least, to S. 3603 and S. 3617. 

(The bills S. 3603 and S. 3617 are printed in the appendix.) 

Senator McCiettan. I would say generally that is true. 

Mr. Ravn. And, therefore, I think in general what that legislation 
is intended to accomplish is to reverse the Supreme Court’s decision 
in the Nelson case. And to this we would like to just briefly explain 
our position. 

At the outset, let us state unequivocally that the problem as we see it 
is not whether to fight communism, but how to fight it. We have spent 
a good part of our 9 years of existence fighting Communists and com- 
munism and we will continue to do so. We may not have always fought 
it in the same way you would have fought it—but as I would express 
my belief in your sincerity in fighting it, I would hope you would 
express belief that we are attempting to fight communism, even if 
we have different views on how to do it. 

Senator McCretian. . Then permit us to continue to disagree. 

Mr. Ravn. Yes, sir; that is right. It is our feeling that this bill 
before the committee will not help in that struggle. 

Now, we feel if this committee really wants to do something to fight 
communism, we have a suggestion. We urge the Senate Feilicitey 
Committee to stop what we feel to be stalling in civil-rights legislation. 
There have been hearings and hearings and hearings, but no action. 
We urge the Judiciary Committee to report to the floor of the Senate 
the civil-rights bills already approved by its subcommittee. Such a 
demonstration, we believe most sincerely and genuinely, to the world 
that all Americans must be treated as equals will be worth scores of 
State antisubversion laws in the struggle against communism. 

Senator McCie.itan. Does your organization also believe that Com- 
munists should be treated equal in this country? Is that your ar- 
gument ? 

Mr. Ravn. No, sir. I believe—— 

Senator McCietian. You said “all.” 

Mr. Ravu. Well I would like to explain my answer. 

Senator McCreiian. I think it needs explanation. 

Mr. Ravn. It is not an easy question that you have put. 

Senator McCretian. I know it. 

Mr. Ravn. I believe that Communists are entitled to the benefit of 
protection of the laws. They are entitled to the rights that are given 
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to them under the Bill of Rights. I believe that the Communist Party 
is a conspiracy to engage in espionage and sabotage. 

Senator McCuiexxan. Do you believe it should be outlawed in 
America? 

Mr. Ravn. No, sir, I do not. 

Senator McCie.ian. You believe it should be legal to do that ? 

Mr. Ravn. No, sir; I do not believe either of those things you have 
just asked me, and I do not believe there is any inconsistency in that. 
I believe that the Communist Party is a conspiracy to commit sabotage 
and espionage, and that we ought to get them, have the strictest pos- 
sible rules to stop sabotage and espionage. But I do not believe they 
ought to be stopped from talking. 

Senator McCietitan. You mean even to the extent of advocating 
the overthrow of the Government ? 

Mr. Ravn. No—I do not believe they ought to advocate the over- 
throw of the Government. 

Senator Watkins. What would they have left to say that would 
reveal their true purpose? 

Mr. Ravn. Well, they make statements on public issues. They 
are a legal party in most of the world. 

Senator Jenner. Wait a minute. You look at the Communist 
Party as a political party ? 

Mr. Ravn. The Communist Party is both, as I said earlier 

Senator JenNeER. Is this party you look at as a political party the 
same as the Democratic Party and the Republican Party ? 

Mr. Ravn. I have previously said, Senator, that I look upon this 
party as a conspiracy to commit sabotage and espionage. But it is 
also a propaganda outfit. -And insofar as it is a propaganda outfit, I 
think it is healthier to allow them to talk than to stop it. I think 
the way you deal with rubbish is put it on the table and expose it by 
other ideas. I have a feeling that America is stronger by having the 
doctrines exposed than it is by having them stopped. Now, you may 
feel it is stronger to have them stopped. And that is why I say I think 
this can be, as Senator McClellan said, a good disagreement on how 
we would deal with this problem. But I happen to feel that the 
noxious doctrines are healthier exposed than stopped. 

Senator JennER. Then you are in favor of congressional committees. 

Mr. Ravn. Sure. 

Senator JENNER. To investigate them, bring it out in the light, 
what they stand for and what they are doing. 

Mr. Ravu. I am in favor of congressional committees engaging in 
any activities that relate to legislation. I am not in favor of con- 
gressional committees engaging in activities that are not related to 
legislation. 

Senator JENNER. Unless you bring it out in the light, what they 
are doing and how they are operating, you would not know what 
legislation to enact, would you? 

Mr. Ravn. I agree with that. 

Senator Watkins. The burden of your argument seems to be that 
they can be half good and half bad—half you can tolerate and the 
other half you cannot. And I do not see how you can separate it when 
the propaganda they put out is nearly always colored by their views 
on sabotage and violence and conspiracy to overthrow the Govern- 
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ment. I do not see how you are going to divide an organization of 
that kind into the good part and say “You can say this, but you cannot 
say this.” 

Mr. Ravn. I want to make this clear. 1 am not suggesting there is 
any good part. What I am suggesting is that I think it is safer to 
American democracy to allow them to talk than to stop them from 
talking. I am not saying I like their talking. We bar Communists 
and sympathizers from membership in our organization. But like 
other people who are in the civil-liberties field, we feel that it is safer 
to our own beliefs, to our own Bill of Rights, to our own democracy, 
to allow them to talk. 

Mr. Youne. If they advocate overthrow of the Government by 
force and violence you would permit them to talk ¢ 

Senator Warxrns. I was going to ask substantially the same ques- 
tion. Even if they go so far in their talk as to advocate the over- 
throw of the Government by force and violence? Now, it might be 
all right to say let them talk and they will expose the whole thing. 
But there are some people in the country who are not apparently com- 
petent judges, and they might think that is all right, and then follow 
the suggestion made and become a part of a conspiracy to do so. 

Mr. Ravn. I would certainly say that any time you could get them 
as a conspiracy to overthrow the Government, I would be for their 
prosecution. 

Senator JENNER. Even by talking? 

Mr. Ravn. No. 1 think that you have got to let people talk. If 
a person is advocating the overthrow of the Government in some way 
on the courthouse steps today, saying “Let’s start a mob on the Gov- 
ernment,” of course that is talk that is the same as action. But long- 
range talk about doctrines, even doctrines that we hate, is safer for 
our American way of life than stopping people from talking. I have 
just a visceral reaction against stopping people from talking. 

Senator McCietian. You think the long-range talk is not criminal. 

Mr. Ravn. It iscriminal under the present law, sir. 

Senator McCietian. I know. But you oppose that. 

Mr. Ravn. Yes, sir. 

Senator McCieiian. And if it is short range—if you are on the 
courthouse steps, saying “Let’s organize a mob now,” that is criminal. 

Senator Warkrns. But if you wanted to do it 2 years from now 

Mr. Ravn. It would be; yes, sir. 

Senator JenNeR. What about talk that goes just to the extent of 
threats and intimidation? Do you think that is perfectly proper? 

Mr. Ravn. I am against all threats and intimidation, whether it 
is from the Communist Party or people intimidating Negroes down 
South. 

Senator McCreitxian. Including the intimidation of Senators and 
Congressmen if they do not vote like they want them to? 

Mr. Ravn. If you disagree, you have a right to work against a 
person at the polls. That is our political system. But I am against 
intimidation in any form. 

Senator McCietian. Soam I, and I do not yield to it. 

Mr. Ravn. I am sure you do not. 

Mr. Youne. How about crying “Fire” in a crowded movie? 

Mr. Ravn. In my judgment that is an act and should be stopped. 

Mr. Young. It is talk. 
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Mr. Ravn. Well, if life were simple we would not be here. It is 
a hard line to draw between talk and action. I quite agree. It is not 
a simple line. It is a difficult one. I am not suggesting setting myself 
up as knowing where you draw it. I just feel that as a general 
principle it is safer to have the talk than not to have it. You may 
not agree. But that happens to be a general principle on which this 
country was founded. A lot of people in the history of this country 
have supported that. 

Senator Warkins. I do not think they have ever supported any 
talk that would go so far as to advocate the overthrow of the Gov- 
ernment by force and violence. I have never heard it any time in 
my lifetime. 

Mr. Ravn. Well, there have been people who have gone a lot far- 
ther than that. I mean there have been persons who have indicated 
that you could have—advocate all sorts of ee of revolution—includ- 
ing Jefferson. 

Senator Watkins. You mean by force and violence / 

Mr. Ravn. Yes—revolution can only be by force and violence. 

Senator Warkins. You mean in our own country, after the country 
was organized / 

Mr. Ravu. Sure. I will supply you with the Jefferson quotation 
to the effect that a revolution every generation is a healthy thing, or 
words to that effect. Iam not very good at remembering quotes. But 
I will supply it to the committee. I do not happen to support that 
position. 

Senator McCrettan. May I say this. This is farfetched, but a 
situation could arise where the people would want to revolt against 
their government. But, as to that government, it is a crime against 
that government, when they undertake to revolt. 

Mr. Ravn. Well, of course, I agree with that 100 percent. 

Senator McC.etian. So that any government, to protect itself, 
should punish the crime of an attempt to overthrow the government 
by force. 

Mr. Ravn. Certainly. 

Senator Watkins. And it will in every case except when the revo- 
lution is successful. 

Senator McCrieiian. We have in our Government constitutional 
processes for change in Government, and we can change the Govern- 
ment through processes of law, processes of politics, we might say, 
‘ather than processes of revolution and violence. And when one advo- 
cates the overthrow by the process of violence, then he is committing 
a crime against the Government. 

Senator Warkins. And against the people themselves, because the 
people themselves have provided a means of doing away with the 
Constitution completely if they do not like it. But they never have 
advocated force under our Constitution. 


Senator McCietxian. I cannot conceive that Jefferson ever advo- 
cated it by force. 


Senator Warxrns. I cannot either. : 
Mr. Ravn. I shall submit that to the committee as a result of my 


research on Mr. Jefferson’s statement, which I cannot quite recall or 
quote accurately at this time. 


Senator Warkuins. If Mr. Jefferson were here and moved such a 
thing, I would move to have him prosecuted right now—Jefferson or 
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not, or anyone else that would follow him today, I would take the 
same position. 

Mr. Ravn. I might suggest that in the 1790's there were people who 
were suggesting that Jefferson be prosecuted, but in 1800 he became 
President and vanquished those who were suggesting it at that time. 

Senator Warkins. He probably withdrew his ideas, too, because he 
never proceeded to do anything of that sort. 

Senator McCie.ian. All right, let’s proceed. 

Mr. Ravn. State sedition laws, in our judgment, which duplicate 
or parallel our Federal subversive-activities legislation are unneces- 
sary, unwise, and often unconstitutional, in our judgment. The Nelson 
case specifically leaves to the States their traditional police powers to 
prevent and punish sabotage or attempted violence of all kinds. It 
is only in the area of long-range advocacy against our form of govern- 
ment, particularly against Federal authority, that the Nelson case 
bars concurrent State and Federal action. And this field is already 
crowded with Federal laws, including the Smith Act, the Internal 
Security Act, and the Communist Control Act of 1954. 

It has been the constant position of ADA that these Federal laws 
go beyond the requirements of national security and infringe on 
political freedoms and the expression of oo ideas and ideals. 
Our position is set forth in our platform as follows: 


We believe that the most immediate Communist threat to our internal security 
lies in espionage and sabotage, and that the Communist Party is a conspiracy 
toward that end. 


We wholebeartedly support energetic enforcement of the laws against espionage 
and sabotage. 


We oppose limiting the right to advocate unpopular political proposals. We 
propose repealing statutory provisions which limit the right of free speech, free 
association, and free political expression, such as are contained in the Smith 
Act and the Communist Control Act of 1954. 


Senator McCie.tian. Do you want to favor the Communists in that 
respect ¢ 

Mr. Ravn. I do not want to favor the Communists. I want to lick 
them every time I can, Senator. I have a different way of doing it. 
I do not think these laws hurt them. Let me give you a reason why. 

The Communist Control Act of 1954, which passed by so over- 
whelming a margin, actually has had one effect in this country, and 
only one. It kept them off the ballot in New Jersey. I think it 
would have strengthened our country to have let them on the ballot 
and just showed up how weak they were. 

Now, it just seems to me that we would be stronger in the fight 


against communism if they had been on the ballot and had been shown 
up just for what they are. 


Senator McCLe.Lian. Then you want to legalize them. 

Mr. Raun. I don’t want to legalize their illegal activities. I would 
let them run on the ballot and get beat. 

Senator Warxrins. Well, they had already run on the ballot in 
many States and were beaten time after time. 

Mr. Ravn. I would keep right on beating them. 

Senator Warxins. And they were going a little stronger and we 
found out what they said for public purposes was entirely different 
than their real intention. And we found out that the talk they were 
making had meaning far different than most people believed. That 
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is when we had to go to the extent of passing these acts that we did 
pass. 

Mr. Ravn. They kept losing, Senator. 

Senator Warkins. You said to show how weak they were. We did. 

Mr. Ravn. But they went down and down and down, and right now 
they would be getting even less votes. 

Senator McCie.ttan. You mean they went down and down so far 
as the open and recognized part. 

Mr. Ravn. As far as the number of votes cast were concerned. I 
think they have gone down on the other, too. J. Edgar Hoover says 
that even their undercover numbers have continuously decreased. 

Senator McC ie.ttan. Would you not agree with me that that is due 
to the vigilance of our country in opposing them. 

Mr. Ravn. I think it is due to the fact that the ideas of communism 
are completely unacceptable in America, and we can lick them right 
on the basis of their ideas, and many of the methods that we have 
taken have not been required to defeat them. 

Senator McCie.t.an. You think this bill, if enacted, would aid com- 
munism ¢ 

Mr. Ravn. I don’t want to go so far as to make a charge like that. 
The people who are behind this bill are fighting the Communists as 
hard as Iam. I am not going to make a charge like that, Senator. 

Senator McCieLtan. Well, you say we have different methods. Do 
you think this method would aid the Communists? 

Mr. Ravn. I do not think it would in any way hurt them. I will 
put it that way and let it go at that. I do not think this bill, if en- 
acted, is going to hurt the Communists. 

Senator Jenner. What about the Communists under indictment in 
Massachusetts who recently have been released from indictment be- 
cause of the Nelson decision in the Federal court. Do you think it 
has helped or hurt communism in Massachusetts to turn them loose ? 

Mr. Ravn. I think turning them loose probably hurts communism, 
because I believe that the way you hurt them is that you do not make 
martyrs out of them. Remember, the one thing these fellows have 
got is a little agrument of martyrdom. I think, for example, when 
they closed down the Daily Worker that was the best thing that ever 
happened to that newspaper, getting in the position of a martyr. 
Every time it was published you saw what nonsense it was, and it was 
easy enough to answer. Stopping it gave them a chance to suggest 
there was something wrong in this country. 

Senator Jenner. You go on the theory, apparently, that the Com- 
munists are open and aboveboard with all of their activities. Don’t 
you know there are different categories of Communists—there is the 
underground, there are open Communists, there are sleepers,, there 
are all different categories. 

Mr. Ravn. You bet there are. And that is exactly what I was try- 
ing to say. I happen to agree with you, that there are all kinds. And 
the way to fight them is to have the most energetic methods of dealing 
with espionage and sabotage, but let them talk and expose it. 

Senator Jenner. What about subversion 4 

Mr. Ravn. You would have to define that for me, because if it 
means espionage and sabotage. I am for the strongest possible meth- 
ods against it. But if it means talk, then I think it onght to be 
allowed. But let me say this, because this is the point I want to 
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come to, the major point of my testimony. Now, whether one agrees 
with this position that I have expressed here or not—and you three 
gentlemen do not, and I recognize it—certainly if these laws are 
inadequate to protect our Federal Government, the remedy is to im- 
prove these laws, and not to have 48 States with 48 different methods 
of getting at the problem. Now, I do not happen to agree that these 
laws are inadequate. But if they were, and I had a chance at the 
legislative process, I would want to make them work, where they 
can be enforced by trained people who can deal with the Communist 
menace on a nationwide basis, and not have it enforced by different 
laws in 48 different States. 

What I am saying is though we may have a fundamental disagree- 
ment on what laws are to be on the Federal books, I would still think 
there is a possibility of reaching an agreement on the wisdom or 
unwisdom of having this problem dealt with on a one-police-force 
operation of the Federal Government than having it dealt with by 
48 different groups. 

Senator JENNER. What size police force do you think the Federal 
Government would have to have if you did not have the States operat- 
ing in this field ? 

Mr. Ravn. I don’t think it would take any more, Senator. 

Senator JENNER. Don’t you know that the cooperation between 
the States and the Federal Government in this field has been very 
close in the past? 

Mr. Ravn. I would assume so; yes, sir. I do not know. 

Senator Jenner. If you take the States out of this field and leave 
it all to the Federal Government, don’t you realize you would have 
to have a large Federal enforcement agency to do all of this work 
in all these 48 States? 

Mr. Ravn. I don’t know what more the FBI would need on the 
problem. I have no reason to know. But I would certainly feel 
that there is a little bit of misunderstanding, it seems to me, in leaving 
it to the States, on what the Communist menace really is. The Com- 
munist menace is an arm of Russian propaganda. And you do not 
deal with an arm of Russian propaganda through the 48 States. You 
have got to deal with that on a national basis. 

I agree with the implication of Senator O’Mahoney’s question this 
morning. 

Well, I am almost finished now. I am willing to put the rest of 
the statement in the record. 

Senator McCietitan. Your prepared statement will be in the record 
in its entirety. 

Mr. Ravn. May I just conclude with this thought. Whether or 
not we would agree on the methods, I wish you gentlemen would give 
a thought to whether you would not be stronger on what you are 
trying to do by having it done by the Federal Government rather 
than 48 different laws, different principles, and different observations. 

Senator Jenner. Didn’t you just state in your testimony that 
J. Edgar Hoover said there is less and less all the time? 

Mr. Ravn. I believe that is correct. 

Senator Jenner. Do you assume that would have been had there 
not been the Smith Act and the Federal control law? Do you assume 
there would have been less or more? 
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Mr. Ravn. I assume there would have been less, because I feel the 
reason the Communists have been shown up is by the groups who 
have fought the Communists on their own terms. 

Senator Jenner. You think they have been shown up when the 
Communists at the end of World War IT had several million people 
under their rule and now they have about a billion ¢ 

Mr. Ravu. You are talking on a subject we cannot quite settle while 
you are on your way out to vote, Senator. 

Senator McCiLe.tuan. Well, thank you very much, Mr. Rauh. 

(The full statement of Mr. Rauh is as follows :) 


STATEMENT OF JOSEPH L. RAUH, JR., NATIONAL CHAIRMAN, AMERICANS 
FOR DEMOCRATIC ACTION 


Mr. Chairman, members of the subcommittee, we wish to thank the subcom- 
mittee for this opportunity to express the views of Americans for Democratic 
Action on pending bills which would surrender to the States the power to 
legislate on matters now preempted by Federal laws. 

As regards S. 3143, which would have a general impact in various areas, and 
which is identical to H. R. 3, we concur in the excellent statement in opposition 
to H. R. 3 presented by the AFL-CIO to the subcommittee of the House Judiciary 
Committee on April 20, 1956. 

Our purpose here is rather to express ADA’s opposition to pending bills 
S. 3603 and S. 3617, which, contrary to the Supreme Court’s recent decision in 
Pennsylvania v. Nelson, would permit States to enforce their sedition laws in 
areas already covered by Federal legislation. 

At the outset, let us state unequivocally that the problem as we see it is not 
whether to fight communism, but how to fight it. We have spent a good part of 
our 9 years of existence fighting Communists and communism and we will con- 
tinue to do so. But the bills before this committee will not help in that struggle. 

If the committee really wants to do something to fight communism, we have 
a suggestion. We urge the Senate Judiciary Committee to stop stalling on civil- 
rights legislation; there have been hearings, hearings, and hearings, but no 
action. We urge the Judiciary Committee to report to the floor of the Senate the 
civil-rights bills already approved by its subcommittee. Such a demonstration 
to the world that all Americans must be treated as equals will be worth scores 
of State antisubversion laws in the struggle against communism. 

State sedition laws which duplicate or parallel our Federal subversive activi- 
ties legislation are unnecessary, unwise, and often unconstitutional. The Nel- 
son case specifically leaves to the States their traditional police powers to 
prevent and punish sabotage or attempted violence of all kinds. It is only in 
the area of long-range advocacy against our form of government, particularly 
against Federal authority, that the Nelson case bars concurrent State and Fed- 
eral action. And this field is already crowded with Federal laws, including 
the Smith Act, the Internal Security Act and the Communist Control Act of 1954. 

It has been the constant position of ADA that these Federal laws go beyond 
the requirements of national security and infringe on political freedoms and 
the expression of unpopular ideas and ideals. Our position is set forth in our 
platform as follows: 

“We believe that the most immediate Communist threat to our internal se- 
curity lies in espionage and sabotage, and that the Communist Party is a con- 
spiracy toward that end. 

“We wholeheartedly support energetic enforcement of the laws against espion- 
age and sabotage. 

“We oppose limiting the right to advocate unpopular political proposals. We 
propose repealing statutory provisions which limit the right of free speech, 
free association, and free political expression, such as are contained in the 
Smith Act and the Communist Control Act of 1954.” 

Whether one agrees with this position or not, certainly if these laws are 
inadequate to protect our form of government, the best remedy is their improve- 
ment. Flaws in the Federal program cannot be cured by resort to inconsistent 
and amateurish laws and enforcement procedures which now prevail in many 
of our States. 

The operation of State sedition laws actually tends to weaken the effectiveness 
of the Federal program. As the Supreme Court stated in the Nelson case, “en- 
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forcement of State sedition acts presents a serious danger of conflict with the 
administration of the Federal program.” 

Surrender of the exclusive Federal power to protect the National Government 
against the Communist menace is at best an admission that the Federal Gov- 
ernment cannot under present laws adequately protect itself against communism. 
At worst it is an unseemly delegation of the vital power of national self-pro- 
tection. Under our Constitution it is not the States which guard the United 
States, but the Federal Government which protects the States and guarantees 
them “a republican form of government.” 

The Court pointed out in the Nelson case that State sedition laws are often 
“vague” and lacking in safeguards “in keeping with the avowed congressional 
purpose ‘to protect freedom from those who would destroy it, without infringing 
upon the freedom of all our people.’” Operation of State laws, said the Court, 
wou'd p ‘oduce conflicts engendered by “different criteria of substantive offenses” 
and “a multiplicity of tribunals and a diversity of procedures.” 

State sedition laws lack essential legal safeguards. Such laws may easily 
become the means for repression of liberties rather than their protection. In 
some States the official attitudes toward “sedition” are hardly more advanced 
than were the views of the prerevolutionary persecutors in England and the 
Colonies. Just this year an organization was proscribed as “subversive” by 
the officials of several States because it advocates compliance with the mandate 
of the Supreme Court in the school segregation cases. 

Those who question the Supreme Court’s view of the effect of State sedition 
laws on the Federal program or question the motives of the Justices who viewed 
those laws with misgivings, should examine the composition of the majority of 6 
that rende~ed the Nelson decision: 1 was a former United States Senator, 1 a 
former United States Attorney General, and 1 a Justice recently promoted 
from the ranks of Wall Street lawyers; 2 were distinguished professors and 
students of law. The opinion was delivered by a former Governor of the State 
of California. 

Ever since the Roosevelt “liberalization” of the Supreme Court there have 
been men in Congress who have sought to rewrite the Court’s liberal pronounce- 
ments. Curiously, even in the conservative judicial branch of our Government, 
the most conservative of its members, whether appointed by Democratic or 
Republican Presidents, seem to render decisions too “radical’’ to suit a minority 
of conservative Congressmen. The pending bills to effect a giveaway of the 
exclusive Federal power to prevent and punish seditious conspiracy are but 
another attempt to second-guess the Supreme Court. What is even more signifi- 
cant, they are part of a new drive in the name of States rights to undermine the 
prestige and authority of the Supreme Court and the Constitution. Liberals and 
conservatives alike should unite against this attempt. 

These bills exhibit a basic misunderstanding of the nature of the Communist 
conspiracy, which is a calculated highly organized, and expert domestic and 
international fifth column. Its aim is espionage and sabotage against Federal 
power, not against the State of Pennsylvania. Its menace is far beyond the pre- 
ventive capacity of individual States. Its effective prevention must continue to 
rest with the Federal authority alone. Entrusting such a task to frequently over- 
zealous or misguided State officials not only cannot aid enforcement, but must 
necessarily hamper the Federal program, Its likely result is the prosecution of 
racial and political minorities rather than Communists. 

S. 3608 and S. 3617 can only hamper an effective Federal effort to protect 
our domestic institutions against the Communist conspiracy. Protection of the 
United States against subversion is the job of the Federal Government, not of its 
constituent members. And it can and must be done without infringing the free- 
doms on which this Nation has grown great. 


Senator McCietian. The Chair will announce that Senator Sten- 
nis has requested permission to submit a statement, which will be 
eranted, and also the National Association of State Aviation Officials 
requests permission to file a statement, and that will be granted. 

Mr. Youna. I also offer for the record, Mr. Chairman, a statement 
of Hon. Kenneth O. Trucks, a member of the Michigan House of Rep- 
resentatives; a letter from Clarence R. Miles, manager, legislative 
department, Chamber of Commerce of the United States; a letter 
from Rodney S. Durkee, president, California Manufacturers Asso- 
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ciation; a letter from George B. Page, Merrill, Wis., and a letter from 
Mrs. C. Roger Gustafson, president, the Better Government League, 
Youngstown, Ohio. 

(The material referred to is as follows :) 


STATEMENT OF UNITeD STATEs SENATOR JOHN STENNIS IN Support or 8S. 3143, 
To EstastisH RuLes oF INTERPRETATION GOVERNING QUESTIONS OF THE EFFECT 
or Acts oF CONGRESS ON State LAws 


Mr. Chairman, I am glad to be among the sponsors of 8. 3143. It has the 
effect of merely telling the Federal courts that Congress does not want its acts 
extended to the exclusion of State law unless the act so states in clear and un- 
ambiguous terms. 

The States have recently been the victims of an undeclared war waged on 
them by the Federal judiciary—primarily the Supreme Court itself. Innumer- 
able State laws have been struck down in the past few years, and more will 
follow unless there is a curb and a check imposed by Congress. 

There is nothing in the field of constitutional law more familiar to the ex- 
perienced judges of this country than the doctrine expressed by S. 3143 and as 
laid down—originally in this country by Chief Justice John Marshall a century 
and a half ago when he said, in upholding a State criminal statute: “To inter- 
fere with the penal laws of a State, where they have not leveled against the 
legitimate powers of the Union, but have for their sole object the internal gov- 
ernment of the country, is a very serious measure, which Congress cannot be 
supposed to adopt lightly or inconsiderately * * *” (Cohens v. Virginia, 6 
Wheat. 264, 443). 

The actual language employed in this bill has stood unquestioned for a num- 
ber of years, as announced by the Supreme Court itself: “It should never be 
held that Congress intends to supersede or by its legislation suspend the exercise 
of the police powers of the States, even when it may do so, unless its purpose to 
effect that result is clearly manifested. This Court has said—and the prin- 
ciple has been often reaffirmed.—that ‘in the application of this principle of 
supremacy of an act of Congress in a case where the State law is but the exercise 
of a reserved power, the repugnance or conflict should be direct and positive so 
that the two acts could not be reconciled or consistently stand together.” 
Reid v. Colorado, 187 U. S. 187, 148. [Italic added.] 

The doctrine of “preemption of the field” of law, as it is now known grew from 
congressional action on those powers delegated to the Federal Government by 
the Constitution itself, such as the regulation of interstate commerce. There 
was no Interstate Commerce Act in 1789, and the States, in a legislative vacuum, 
endeavored to fill the gap, knowing that Congress could preempt the field, and 
that their laws must eventually be held subservient in the interest of national 
uniformity of this constitutionally delegated power of regulation. 

The practical effect of this bill will create no such problems. It will merely 
give legislative sanction to a judicial rule which is fundamental, and so far as 
I know, has never been overruled by the Supreme Court itself. 

It will probably never be overruled by the Supreme Court. It will continue 
to be ignored when the court—to reach a predetermined conclusion—decides that 
State laws are unduly interfering with Federal power—as in the case of State 
subversive laws in Commonwealth v. Nelson (Docket No. 10, Apr. 2, 1956), or 
in labor disputes involving local emergencies (Amalgamated Assoc. v. M. EB. R. B. 
340 U. S. 383, 1950), or the condemnation of unsanitary butter (Cloverleaf Co. 
v. Patterson, 315 U. S. 148, 1942). 

In a congressional act reaffirming this venerable doctrine—which originated 
in the courts themselves—there is no real problem of application or any new 
concept as is claimed by some opponents of this bill, who have a vested interest 
in the further centralization of pewer in the Federal Government at the expense 
of the States. It has always been the law; Congress is simply telling the courts 
to observe it. 

Mr. Chairman, I was a judge in the circuit court of my State for a number of 
years, and speaking as a former judge, I think that this bill, enacted into law, 
and on the books, would provide a useful and valuable guide to the trial judges 
in the State and Federal courts in every State in the Union who have to meet 
the issues squarely as they arise in the heat of trial. I think such an expression 
of legislative intent would be welcomed most by the men on whom the initial 
responsibility falls. It should be welcomed by all courts and all members of 
all courtss: 
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STATEMENT By A. B. MCMULLEN, EXECUTIVE SECRETARY, NATIONAL ASSOCIATION 
OF STATE AVIATION OFFICIALS, RE S. 3143 (H. R. 3) 


The Nation: il Association of State Aviation Officials strongly recommends en- 
actment of S. 3148 (H. R. 3) as a means of clarifying the intent of Congress with 
respect to the constitutionality of State laws which do not directly conflict with 
the provisions of Federal acts, particularly those pertaining to aviation, where 
concurrent State jurisdiction and regulation are involved. 

As Mr. Graydon W. Smith, representing the National Association of Attorneys 
General, stated before this committee, “The fear that Jefferson had that a cen- 
tral.zeu government would ultimately lead to the destruction of local and State 
government is no longer just a fear—it is a definite threat and possibility.” 

There is not only the fear of decisions that may be rendered by the courts, 
but it is the continuous day-to-day decisions rendered, and interpretations made 
by officials of the many agencies of the Federal Government as to “what was 
the intent of Congress,” that cause much confusion, costly time-consuming pro- 
ceedings, and the friction that often exists between Federal and State agencies 
in carrying out programs, policies, and laws in which each have a mutual, and 
often an equal, interest and responsibility. 

If the theory and the process of preemption are not curtailed by Congress, 
local and State activities and jurisdiction may become so limited that all laws 
and all enforcement of laws, either criminal or civil in nature, will emanate 
from Washington. 

For example, there are officials of the Federal agencies, responsible for the 
development and regulation of aviation, who have stated that under the Civil 
Aeronautics Act, these agencies have preempted the control and regulation of 
air navigation and traffic control ; in other words, the control of all aircraft under 
any condition, and in all places, on or over the lands and waters of the United 
States. 

Various courts have both agreed and disagreed with this opinion. As an 
example of those that agree, the late Mr. Justice Jackson, in Northwest Airlines 
v. Minnesota (322 U. S. 292, 303 (1944)), stated in his coneurring opinion— 
“Federal control is intensive and exclusive. Planes * * * move only by Federal 
permission, subject to Federal inspection, in the hands of federally certified per- 
sonnel, and under an intricate system of Federal commands. The moment a ship 
taxis onto a runway it is caught up in an elaborate and detailed system of con- 
trols. It takes off only by instruction from the control tower, it travels on pre- 
scribed beams, it may be diverted from its intended landing, and it obeys signals 
and orders. * * * .” 

The validity of Justice Jackson’s reasoning is questioned, for it is difficult to 
understand how all planes can be subject to Federal control the moment they 
taxi onto a runway when federally operated traffic-control towers are installed 
and operating at only about 185 of the Nation’s approximately 7,000 civil air- 
ports and landing fields, and only a relatively small percentage of all flights 
follow the established airways on controlled flight plans. 

The doctrine of implied preemption should be clearly prohibited and Congress 
should state expressly its purpose and intent as to the effect of Federal legisla- 
tion on State laws and authority in the State field. This, we believe, S. 3143 
would do. 

NASAO recognizes that various agencies of the Federal Government have cer- 
tain authority and obligations to adopt and enforce economic and safety regu- 
lations governing interstate air commerce, and that State laws and regulations 
pertaining to aviation should be uniform and compatible with existing Federal 
laws and regulations. However, each State has a valid responsibility and right 
to regulate, under its police power, the flight of aircraft over its territory to the 
extent that such flight directly affects the health, safety, and welfare of its 
citizens. 

It would require a national force of great magnitude to police the entire 
airspace. It has not been found necessary or practical for the Federal Govern- 
ment to maintain a national police force to control and direct the traffic on high- 
ways and roads. Highway traffic control is a State and local responsibility and 
insofar as intrastate flying is concerned, we believe that the same principle and 
procedures should be followed with respect to air traffic. 

Every government completely sovereign in character must possess power to 
prevent from entering its confines those whom it determines to be undesirable. 
That power extends to the exclusion from the air of all hostile persons or demon- 
strations, and to the regulating of passage through the air of persons in the 
interest of the public welfare and the safety of those on the face of the earth. 
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The. Civil Aeronautics Act of 1938 states that “The United States of America 
is hereby declared to possess and exercise complete and exclusive national sover- 
eignty of the airspace of the United States * *.” However, legislative history 
on this point would indicate that such sovereignty exists as between other nations 
and the United States and not as a declaration of sovereignty as between the 
Federal Government and the States. What we are concerned with is internal, 
not external, sovereignty * * * it appears that both constitutional and practical 
consideration dictate that there be some areas of concurrent jurisdiction between 
the individual States and the Union of the States—the United States. 

It is believed that S. 3143 would materially assist in clarifying this concurrent 
jurisdiction between the Federal and the various State Governments, ad therefore 
its enactment is recommended. 


STATEMENT OF KENNETH QO. TRUCKS, MEMBER OF MICHIGAN HOUSE oF REPRE- 
SENTATIVES, REPRESENTING, MASON, OSCEOLA, AND LAKE COUNTIES 


Twice in the last 6 years the people of Michigan have been deprived of their 
rights of self-government as a result of the invalidation, on the basis of United 
States Supreme Court decisions, of Michigan laws passed by the people of the 
State in the exercise of the police power to regulate their own problems. 

The Supreme Court said, in each case, that the field had been occupied by Con- 
gress and that therefore Michigan was precluded from doing anything to solve 
pressing local problems that the Federal act did not take care of. 

The most recent instances involves the so-called Trucks Act, Act 117, P. A. 1952, 
Compiled Laws, section 752.321, to which the Michigan legislature gave my 
name as principle sponsor. I had introduced the measure because of informa- 
tion coming to me of the existence of Communist cells in two counties in the 
northern part of the State. That is my part of the State and I felt I wanted 
to know who my neighbors are. Further, I believed that if all of us in the 
northern part knew which of our neighbors belonged to the Communist-front 
organizations, we would be able to take care of the situation without help from 
the FBI or other Federal agencies. My bill had the strong backing of the 
American Legion and other veterans’ organizations. It required all Communists, 
and those who were knowingly members of a Communist-front organization, to 
register with the Michigan State Police, and it further provided that the name 
of any Communist or nominee of the Communist Party should not be printed on 
the ballot used in any primary or general election. 

However, a few days ago the Michigan Supreme Court ruled that the decision 
of the United States Supreme Court, in Pennsylvania v. Nelson, required invali- 
dation of the Michigan statute. Thus, the act which I introduced and sponsored, 
and which many of us here in Michigan believed would satisfy an important 
public need, was held for naught, the same as similar acts which have been 
adopted, as I understand it, by more than 40 other States. 

A few years earlier the Michigan Legislature sought to achieve labor peace 
by adopting a mediation law (Compiled Laws, sec. 423.1) which provided among 
other things, that before a labor union could take the employees of a plant out 
on strike it would be required to give State mediators an opportunity to try to 
settle the dispute and to give the employees an opportunity to decide by secret 
ballot whether they wanted to go on strike. In UAW vy. O’Brien (339 U. 8S. 454 
(1950) ), the United States Supreme Court ruled that these provisions would be 
invalidated because Congress had occupied this field and closed it to State 
regulation. It is difficult for me to see how it can be said that Congress had 
occupied this field. I do not know of any Federal statute which requires the 
union to obtain the consent of employees before taking them out on strike. The 
Michigan Legislature thought that the rule was democratic—let the majority 
decide whether to go on strike or not. But the decision of the United States 
Supreme Court robbed us of the right so to regulate our lown local problems. 

The United States Supreme Court puts its decisions on the ground that Con- 
gress intended, by passing such statutes as the Federal Communist Control Act 
and the Labor Management Relations Act to preclude States from adopting sup- 
plementary or complementary legislation. Certainly, I cannot see any indica- 
tion in either of the Federal statutes that Congress intended to take away from 
the States their traditional police powers. 

I believe Congress is in a much better position than the Supreme Court to decide 
whether its intentions, in passing a statute, are to preempt an entire govern- 
mental field, thereby precluding State governments from exercising their tra- 
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ditional police powers. Further, I believe Congress is in a much better position 
than the court to determine whether the national interest requires preemption 
of a governmental field. This is more a legislative question than a judicial one. 
For these reasons I strongly urge that favorable consideration be given to S. 3143, 
providing that no act of Congress shall be construed as indicating an intent on 
the part of Congress to occupy the field in which such act operates to the ex- 
clusion of all State laws on the same subject matter, unless such act contains 
an express provisions to that effect. Unless such legislation is passed, I fear the 
Supreme Court will continue to chip away the rights of the people of the States, 
until finally the States hve been stripped of all but the vestiges of their police 
powers and other powers of local self-government. 


CHAMBER OF COMMERCE OF THE UNITED STATES, 
Washington, D. C., May 18, 1956. 
Hon. JoHN. L. McCLELLAN, 
Senate Judiciary Committee, 
United States Senate, Washington, D. C. 


DEAR SENATOR McCLELLAN: The Chamber of Commerce of the United States 
strongly favors the enactment of S. 3143. 

This bill is of primary importance to our Federal-State system. 

It would make clear that, unless Congress expressly provides that a Federal 
law is to supersede State laws on the same subject, the courts may not infer such 
a congressional intent. It would also prevent the courts from invalidating a 
State law merely because there is a Federal law on the same subject, unless 
there is a direct and irreconcilable conflict between the two laws. The need 
for this legislation arises from the questionable theory developed by the Federal 
courts that, when Congress enacts legislation, it preempts that field so that 
State laws on the same subject are nullified. 

When first developed many years ago, this theory was not of great moment. 
But, as Congress continues to enact legislation on almost every conceivable 
subject, under the interstate commerce clause of the Constitution, this judicial 
theory has begun now to undermine the power and sovereignty of the States. 

Our Founding Fathers, as they drafted the Constitution and the Bill of Rights, 
sought to prevent precisely this evil. Indeed, the 10th amendment, in simple 
and direct language, states that “the powers not delegated to the United States 
by the Constitution, nor prohbited by it to the States, are reserved to the States, 
respectively, or to the people.” 

This principle is basic to our Federal-State system. The President of the 
United States made this abundantly clear when, in speaking of the constitutional 
relationships between the Federal and State governments, he said: 

“* * * if the States lose their meaning, our entire system of government loses 
its meaning. And the next step is the rise of the centralized, national state in 
which the seeds of autocracy can take rvot and grow.” 

S. 3143 brings other fundamental considerations before Congress, as it deliber- 
ates the merits of this proposal. 


1. The vitality of our Federal system has depended in large measure on maximum 
opportunity for the States to develop and administer their own bodies of law 


The freedom of the States to legislate purposefully has afforded our country 
a highly valuable process of legisiative evolution so that, in essence, the States 
have served as legislative laboratories out of which have issued, times without 
number, laws which have proved to be legislative medels. The negotiable in- 
struments laws and the Uniform Sales Act are only two of many illustrations 
of this. 

Indeed, the Federal Government itself is indebted to the States for much of 


our present body of Federal legislation as the field of labor law amply demon- 
strates. 


2. Maximum opportunity to use State legal processes is a right which all citizens 
should have 


In our history, State legislatures and State courts have assured to the citizens 
of the respective States the protection of legal rights and the discharge of legal 
responsibiliies, as defined in State law, insofar as these have not proved to be 
in conflict with Federal law. 

The theory of preemption, because it entirely precludes State action wherever 
it is applied, must inevitably destroy the legal and democratic processes of such 
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local government. This is both an injustice and a hardship, for it forces the 
citizens of the various States to look only to the Federal Government’s legal and 
judiciai processes and principles, though these are, in some instances, distant, or 
unwisely different, or even nonexistent. 

The two basic considerations stated above are clearly illustrated by the recent 
Nelson case, involving the antisedition statute of Pennsylvania. This statute 
eannot be said, henceforth, to have any usefulness in protecting Pennsylvania 
citizens from subversive activities within the State. 

The Supreme Court of the United States, in applying the preemption doctrine 
in this new area, has declared that the Federal statute known as the Smith Act 
has invalidated this Pennsylvania law. The effect, very probably, also has been 
to nullify the antisedition laws of all other States as well. 

It is important to note that S. 3143 does not affect in any way the supremacy 
of Federal law over State laws where there is a conflict between the two. This 
is made clear by an express provision in the bill. 

The Federal legislature of course retains the power to preempt any field of 
legislative activity. Where it chooses to do so, it is necessary only to declare 
to the courts that this is its express intention. 

In the belief of the national chamber, 8. 3143 represents an essential legislative 
reform which should be enacted at this session of Congress. 

Cordially yours, 
CLARENCE R. MILes. 


CALIFORNIA MANUFACTURERS ASSOCIATION, 
Los Angeles, May 15, 1956. 
Subject: Do pass recommendation, 8S. 3148 or H. R. 3. 
Hon. JAMES O. EASTLAND, 
Chairman, Judiciary Committee, Senate, 
Senate Office Building, Washington, D. C. 
Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee, House of Representatives, 
House Office Building, Washington, D. C. 


Sires: The California Manufacturers Association considers the enactment of 
S. 3143 and/or H. R. 3 as essential to the reaffirmation of constitutional govern- 
ment in the United States. 

The simple, yet eloquent rules of interpretation proposed in those bills may 
not completely solve the recent and continuing trend toward excessive Federal 
preemption of power over the States, but they do constitute the first constructive 
steps in the right legislative direction in recent years. 

You may agree that our Founding Fathers would be dumfounded were they 
to observe the erosion which has occurred during the past 30 years in their 
group masterpiece of free, independent, and sovereign States. 

Regardless of subject matter, Federal occupancy of a field, to the exclusion 
of all State laws in the same manner, should be clearly stated, as proposed in 
the above bills, as the precise intent of Congress. Unless an act of Congress 
contains an express provision to that effect, legislative actions of individual 
States, not in irreconcilable conflict therewith, should be unquestionably allowed 
to govern State affairs. 

Enactment of legislation proposed in these bills would tend to arrest the 
spreading doctrine of Federal preemption being applied by the courts under the 
unfortunate assumption that Congress intends to prohibit the States from 
exercising any powers in relation to any matters dealt with by Congress, unless 
the Congress expressly declares itself to the contrary. 

We respectfully urge your vigorous support in securing enactment of either 
of these bills during the current session. 

Very truly yours, 
Ropney S. DuRKEE, President. 


MERRILL, WIs., February 20, 1956. 


Hon. HaRLey M. KiLcore, 
Senate Office Building, Washington, D. C. 
DEAR SENATOR KILGORE: I understand that Senate bill S. 3143 has been referred 


to the Judiciary Committee of which you are chairman, and that it now rests 
in the committee. 
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This matter of the protection of State rights against careless and unintentional 
invasion by Federal jurisdiction is most important, and I urge that you and 
your committee hold hearings on the bill at an early date with a view to securing 
action prior to adjournment of Congress this session. 

Very truly yours, 
THE PAGE MILK Co., 
Gro. B. PAGE. 





THE BETTER GOVERNMENT LEAGUE, 


Youngstown, Ohio, May 1, 1956. 
JAMES O. EASTLAND, 


Chairman, Senate Judiciary Commitee, 
Washington, D. C. 


Dear Str: The members of the Better Government League of Youngstown, 
Ohio, urge you to lend every effort toward passage of the Smith States rights bill, 
S. 31438. 

The continuing encroachment of the executive and judicial branches upon the 
legislative body and the preemption of Federal over State laws must be a matter 
of grave concern to all who believe in our representative form of government 
and the separation of its functions. 

The reservation to the States and to the people of all power not delegated by 
the Constitution to the Federal Government becomes the more imperative as 
United Nations’ so-called treaties seek to invalidate the laws of the States. 

In national and international affairs we must retain these rights if we are to 
preserve our freedom and our form of government. 

We shall hope for your support in the prompt passage of this bill. 

Sincerely yours, 


RutH A. GUSTAFSON 
Mrs. C. Roger Gustafson, 
President. 
Senator McCietian. This concludes the public hearings for the 
day, and I do not know whether further hearings will be required at 
this time or not. 


(Whereupon, at 3 p. m., the hearings were adjourned.) 





APPENDIX 


AMERICAN BAR ASSOCIATION REPORT OF THE STANDING COMMITTEE ON 
JURISPRUDENCE AND LAW REFORM RECOMMENDATION 


The standing committee on jurisprudence and law reform submits the fol- 
lowing resolutions and recommends the adoption thereof: 


I 


Resolved, That the American Bar Association favors the enactment into 
law of H. R. 3, 84th Congress, Ist session, entitled “A bill to establish rules of 
interpretation governing questions of the effect of acts of Congress on State 
laws,” and authorizes and directs the standing committee on jurisprudence and 
law reform to advocate by all appropriate means its passage by the Congress 
of the United States. 

II 


Resolved, That Resolution No. 11, submitted to the assembly and the house of 
delegates at the 1953 annual meeting and referred to the standing committee 
on jurisprudence and law reform for study and report, and recommitted on 
February 21, 1955, be placed upon the table, and that House Joint Res»lutions 
200 and 201, 84th Congress, Ist session, identical resolutions by Hon. Chauncey 
W. Reed (Republican), of Illinois, and Hon. Francis E. Walter (Democrat), of 
Pennsylvania, intended as a joint introduction proposing an amendment to 
article V of the United States Constitution to provide supplemental procedure 
for the proposal of amendments to the Constitution by the States, be continued 
in the standing committee on jurisprudence and law reform for further study. 


I. REPORT 


It is the present rule of the Supreme Court that a State may exercise an 
acknowledged power until Congress shall see fit to act upon the subject in such 
a way as to indicate a purpose to appropriate that field for exclusive Federal 
control, whereupon the State is deprived of all power to enforce its law on the 
same subject, even though not in conflict with the Federal law. Where Con- 
gress, when acting in some field of both national and local interest, does not 
indicate expressly whether the States may continue to regulate in that field, and, 
if so, to what extent, this limitation must be implied. 

What H. R. 3 seeks to do is to modify this doctrine so as to permit concurrent 
jurisdiction in order that the State act, where not in conflict with the Federal 
act, may also be enforced in the State courts for the protection of the State and 
its citizens. 

After the report of this committee was forwarded to the secretary for dis- 
tribution to the members early in July, the Committee on the Judiciary of the 
House of Representatives had a hearing on H. R. 3, after which, due to sugges- 
tions arising out of the hearing, a substitute was offered and accepted by the 
committee, as follows: 

“To Protect STATE LAWS 


[H. R. 3] 


A BILL To establish rules of interpretation governing questions of the effect of Acts of 
Congress on State laws 


“Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That no future Act of Congress shall be con- 
strued as indicating an intent on the part of Congress to occupy the field in which 
such Act operates, to the exclusion of any State laws on the same subject matter, 
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unless such Act contains an express provision to that effect. Even with such 
express provision no future Act of Congress shall be construed as invalidating 
a provision of State law which would be valid in the absence of such Act unless 
there is involved a power expressly granted to the Federal Government by the 
Constitution of the United States. No prior Act of Congress shall be construed 
to supersede State laws by implication unless there is a direct and positive con- 
flict between an express provision of such Federal Act and such provision of 
the State law so that the two cannot be reconciled or consistently stand together.” 

As originally introduced, all provisions of H. R. 3 applied to all acts of Con- 
gress past or future. The substitute is so phrased as to indicate under what 
conditions it applies to past acts and under what conditions it applies to future 
acts. The bill seeks to have Congress say that it has no intention of superseding 
State laws in any future case unless it expressly says so, and even when it does 
expressly so state, no future act shall be construed as invalidating a provision of 
State law, which would be valid in the absence of such Federal act, unless there 
is involved a power expressly granted to the United States by the Constitution of 
the United States. No prior act shall be construed to supersede State laws by 
implication unless there is a direct and positive conflict between an express pro- 
vision of such Federal act and such provision of the State law so that the two 
cannot be reconciled or consistently stand together. 

The need for this reform is found in many decisions of the Supreme Court 
holding invalid State laws which have been thought to offend constitutional 
concepts of Federal supremacy, solely because they regulate or deal with affairs 
affecting national interests in fields where Congress has also asserted its author- 
ity by regulatory legislation. 

In the early case of Er parte McNiel (13 Wall. 236 (1871)), judgment was 
entered in favor of a pilot and against the owners of a vessel who had refused 
to accept the services of the first pilot offering the same. In this case the court 
set out the rules to govern the complex system of government prevailing in this 
country, saying that the powers of government may be divided into four classes : 
(a) Those which belong exclusively to the States, (b) those which belong exclu- 
sively to the National Government, (c) those which may be exercised concur- 
rently and independently by both, and (d) those which may be exercised by the 
States, but only until Congress shall see fit to act upon the subject. 

Here we are concerned especially with the fourth class as indicated in Ex parte 
MeNeil. H. R. 3 would be of assistance in maintaining the dual relationship 
between the States and the Federal Government and in decreasing litigation 
arising out of legislative action by the States. Here both governmental systems 
are found acting, but the extent to which the States may act depends upon the 
will of Congress. In this area lie matters which are ordinarily of both national 
and local concern. Included, for example, are all the activities which affect 
interstate commerce. 

When the purpose of Congress to exclude all State control in a particular field 
is expressly announced, there is no problem and the course of the courts is 
clear: they should give no effect to State laws which seek to regulate in fields 
where Congress has asserted its exclusive right to control. But where Congress, 
when acting in some field of both national and local interest, does not indicate 
expressly whether the States may continue to regulate in that field and, if so, 
to what extent, this limitation must be implied. 

In numerous decisions the courts have sought to determine this limitation. 
The nature of the Federal legislation, the extent to which Congress has sought to 
regulate, the compatibility of existing State laws, and numerous other factors 
have all furnished the implication of the intention of Congress which is sought 
for. Because these judicial pronouncements measure the extent of State sov- 
ereignty, it certainly seems desirable to do away with the doctrine of implied 
preemption and to provide that Congress state expressly its purpose and intent 
as ot the effect of Federal legislation on State laws and authority in the same 
field. H. R. 3 seeks to accomplish this by providing that no intent to preempt 
shall be implied where that purpose is not expressly stated. 

The courts have been called upon to deal with this question in a variety of 
fields, such as commerce, banking, customs, shipping, rate regulation, subversive 
activities and labor relations. The latter has been a prolific source of litigation 
on the subject, and clearly illustrates the urgency of the need for remedial 
legislation. 

The need for some such standard can best be shown by a review of significant 
eases dealing with implied preemptions. 

The problem is typically illustrated in Cloverleaf Co. v. Patterson (315 U. S. 
148 (1942) ), in which an Alabama statute authorizing the seizure of unfit pack- 
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ing stock, from which restored butter is manufactured, was invalidated on the 
theory that, when Congress adopted a provision of the Revenue Code authoriz- 
ing Federal in tion and control of the manufacture of restored butter, it im- 
pliedly intended to oust State regulation. This result was reached although the 
Federal act made no provision for the seizure of unfit packing stock and it was in 
evidence that once the butter had been restored it was very difficult to tell 
whether any of the packing stock used was unfit. In its opinion, the Court said: 

“* * * Where this power to legislate exists, it often happens that there is only 
a partial exercise of that power by the Federal Government. In such cases 
the State may legislate freely upon those phases of the commerce which are left 
unregulated by the Nation. But where the United States exercises its power 
of legislation so as to conflict with a regulation of the State, either specifically or 
by implication, the State legislation becomes inoperative and the Federal legisla- 
tion exclusive in its application. 

“When the prohibition of State action is not specific but inferable from the 
scope and purpose of the Federal legislation, it must be clear that the Federal 
provisions are inconsistent with those of the State to justify the thwarting of 
State regulation” (p.155). [Emphasis supplied.) 

Chief Justice Stone, with Mr. Justice Frankfurter concurring, vigorously dis- 
sented on the ground that a congressional purpose to free from regulation, State 
= ee, a substance so obviously requiring control, should not lightly be 
inferred. 

One of the earliest cases was in the field of commerce: Gibbons v. Ogden (9 
Wheat. 1 (1824)). Other cases in this field are Cooley v. Board of Wardens (12 
How. 298 (1851)), upholding a State law with respect to pilotage; Gilman v. 
Philadelphia (3 Wall. 713 (1865) ), holding valid a State law authorizing the erec- 
tion of a bridge across an intrastate stream, as not in conflict with the power of 
Congress under the commerce clause. In California v. Zook (336 U. S. 725 
(1949) ), the Court held that the fact that a Federal law and a State law affect- 
ing interstate commerce are identical does not automatically invalidate the State 
law; but that when Congress took over the particular subject matter of trans- 
portation over the public highways in interstate commerce, coincidence was as 
ineffective as opposition, for coincidence was only one factor in the complicated 
pattern of facts guiding the court to congressional intent to make its jurisdiction 
exclusive, which it was held to be in this case. 

In 14 recent instances the Supreme Court has had occasion to consider whether 
the Taft-Hartley Act or its predecessor, the Wagner Act, so occupied this field 
as to displace State laws on the subject. In 6 cases the State laws were upheld; 
in 8 cases that particular field was held to have been preempted by the Federal 
act. Wisconsin statutes dealing with mass picketing and intermittent work 
stoppages were sustained in Allen-Bradley Local v. Wisconsin Board (315 U. 8. 
740 (1942) ), and in International Union, U. A. W. v. Wisconsin Board (336 U. S. 
245 (1949) ); a Wisconsin statute requiring a two-thirds vote for a maintenance 
of membership clause in collective agreements was upheld in Algoma Plywood 
Co. v. Wisconsin Board (336 U. S. 301 (1949)); a Wisconsin statute making it 
a misdemeanor for public utility employees to strike was upheld in Amalgamated 
Association of S. E. R. &d M. C. Employees v. Wisconsin Board (340 U. 8S. 383 
(1951) ); in the recent case of United Construction Workers v. Laburnum Con- 
struction Corporation (347 U. S. 656 (1954) ), it was held that the Labor Relations 
Act did not preempt the field so as to prevent a Virginia court from awarding 
damages for tort liability incurred in the course of a labor dispute; and in 
Amalgamated Clothing Workers of America v. Richman Brothers (99 L. E. Adv. 
p. 422 (1955) ), the Court held that a Federal court could not enjoin an attempt 
on the part of the employer to enjoin in a State court the act of the union in 
picketing a number of employer’s retail stores in order to compel employer's fac- 
tory employees to join the union, the employer’s ground for an injunction being 
that the union’s conduct constituted a common law conspiracy as well as a statu- 
tory and common law restraint of trade. There was a sharp dissent by four 
members of the Court. 

On the other hand, in Hill v. Florida (325 U. 8S. 5388 (1945) ), the Federal act 
was held to have displaced a Florida statute requiring registration of labor 
organizers. The decision in Bethlehem Steel Co. v. New York Board (330 U. 8. 
767 (1947) ), invalidated a New York statute recognizing a foreman’s union con- 
trary to the policy of the National Labor Relations Board. A Wisconsin statute 
prescribing the method for determining the representative bargaining unit was 
held void in La Crosse Telephone Corp. v. Wisconsin Board (336 U. 8. 18 (1949) ). 
In Plankinton Packing Co. v. Wisconsin Board (338 U. S. 953 (1950) ), a Wiscon- 
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sin statute defining unfair labor practices was set aside in a per curiam deéci- 
sion. And in Garner v. Teamsters Union (346 U. S. 485 (1953) ), the Pennsyl- 
vania courts were held to have been relieved of their injunctive powers in labor 
disputes which come within the scope of the Federal act. The Court noted that 
Congress “in enacting such legislation as we have here, can save alternative or 
supplemental State remedies by express terms, or by some clear implication if it 
sees fit” (p. 501). In Building Trades Council v. Kinard (346 U. 8. 933 (1954) ), 
the Court reversed a decision of the Alabama Supreme Court which had held 
that the employer was entitled to have unions enjoined from recognition picket- 
ing; in Capital Service, Inc. v. National Labor Relations Board (347 U. 8S. 501 
(1954) ), a California court was held to have no authority to issue an in‘unction 
even in a situation which was regarded as unlawful, for that the conduct of a 
union was the subject of the exclusive jurisdiction of the Board, which the ac- 
tion of the State court invaded, as well as that of the district court (504) : and in 
Lloyd Weber v. Anheuser-Busch (99 L. E. Adv. p. 386 (1955) ), the Court held that 
the State court’s jurisdiction to enjoin the union’s conduct in striking and picket- 
ing an employer’s plant to compel the employer to insert in a contemplated labor 
contract a clause obligating the employer to employ for repair only contractors 
who had collective agreements with the union, was preempted and that control- 
ling Federal power could not be curtailed by a State, even though the ground of 
intervention by the State court was different from that on which Federal su- 
premacy had been exercised. 

In the field of bank.ng, the Court held in Franklin National Bank of Franklin 
Square v. N. Y. (347 U. 8. 373 (1954) ), that the Federal statute which authorized 
national banks to receive savings deposits conflicted with New York legislation 
which prohibited them from using the word “savings” in their ad\ ertising, on the 
ground that the two statutes were incompatible and that the policy of the State 
must yield. 

In Maryland Casualty Co. v. Cushing (347 U. S. 409 (1954) ), the Court said 
that direct action against the liability underwriters of a shipowner permitted 
under a Louisiana statute entered into an area of maritime jurisdiction with- 
drawn from the States by the act of Congress limiting shipowners’ liability and 
held that the evident design of Congress could be curried out only by barring 
State action. 

In the field of communication, in Schwartz v. Texas (344 U.S. 199 (1952) ), the 
Court held that although section 605 of the Federal Communications Act pro- 
viding that “no person not being author’z-d by the sender shall intercept any 
communication and divulge or publish” the contents thereof to any person, has 
been construed to render such intercepted communications inadmissible as evi- 
dence in Federal courts, such intercepted communications are not necessarily 
excluded from evidence in criminal proceedings in State courts, the Court say- 
ing, “If Congress is authorized to act in a field, it should manitest its intention 
clearly. It will not be presumed that a Federal statute was intended to super- 
sede the exercise of the power of the State unless there is a clear manifestation 
of intention to do so.” 

In Gilbert v. Minnesota (254 U. 8. 325 (1920)), a Minnesota statute prohibit- 
ing speaking or writing or the issuance of publications designed to discourage 
enlistments in the United States Armed Forces, was upheld as not in conflict 
with the war powers of the Federal Government. 

In the field concerning aliens, the Alien Registration Act of Pennsylvania 
(1913), requiring aliens who had not declared their intention to become citizens, 
to register, was held invalid in Hines vy. Davidowitz (812 U. 8S. 52 (1941) ), upon 
the ground, among others, that it impinged upon the power of the Federal Gov- 
ernment to regulate the subject of international relations. 

In Hulter v. Nebraska (205 U. 8S. 34 (1907)), the validity of a Nebraska 
statute forbidding the use of the flag of the United States for purposes of mere 
advertisement, was upheld as not involving any subject exclusively committed 
to the Federal Government. 

The introduction of H. R. 3 was prompted by the decision of the Supreme 
Court of Pennsylvania in Commonwealth v. Nelson (377 Pa. 58, 104 Atl. 2d 133 
(1955) ), holding that a State statute making a seditious act against the United 
States or the State of Pennsylvania a felony, was suspended, the inference 
being reasonably deducible that it was the purpose of Congress by its enactment 
of the Smith Act (18 U.S. C. A., sees. 2884-2385) to preempt the particular field of 
sedition. On the other hand, in the case of Nelson v. Wyman, Attorney General 
(105 Atl. 2d 756 (1954)), the attorney general of New Hampshire was directed 
to conduct an investigation with respect to violations of the Subversive Activities 
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Act of 1951 and to determine whether subversive persons, as defined in such 
act of that State, were located within the State. Here the State court upheld 
the right of the State to make the investigation, on the ground among others 
that the State had an interest of its own in the preservation of its own govern- 
ment, that it was not required to rely solely upon performance by the Federal 
Government of the duty of the latter to preserve a republican form of government, 
and the legislature could not reasonably be required to defer the adoption of 
measures for its own peace and safety until there was a present and imminent 
danger that the advocated plan would be successful or until actual disturbances 
of the public peace occurred. 

It may fairly be said that a large element of uncertainty is found in the 
decisions of the courts, State and Federal, in determining whether or not a 
particular act of the Congress has in fact preempted a particular field of legisla- 
tion; indeed, an analysis of the cases will show th individual judges by 
concurrin;: and/or dissenting in particular cases, manifest a lack of pattern 
in the formulation of their conclusions. 

No sure standard can therefore be deduced from the decisions by which to 
measure what may have been the intent of Congress with respect to State regu- 
lation in a particular field when Congress undertakes to regulate in that same 
area. Without such a standard the boundaries of State sovereignty “Are left 
unnecessarily fluid and indistinct. This unsatisfactory situation can only be 
corrected by eliminating completely the doctrine of preemption by implication 
as announced in the decisions of the courts and substituting the unequivocal 
standard of expressed congressional intent as contemplated by H. R. 3. 

By requiring that its purpose to preempt a particular field be expressly 
stated, Congress will not thereby limit its own constitutional powers. It will 
only eliminate the uncertainties of what may be considered the constitutional 
boundaries of the powers of the States. And by replacing the opinions of the 
courts concerning what they may believe to have been the intent of Congress 
with a clear expression of what Congress actually intended, H. R. 3 should 
encourage greater care and planning in drafting Federal laws and afford legisla- 
tors a clearer understanding of the effect upon local government of any proposed 
legislation. 

It is obvious that with the multitude of subjects with which the Congress is 
now dealing, it is inevitably merely a question of time before the States will 
be deprived of practically all power and sovereignty in enactment and enforce- 
ment of laws for the protection of the health and welfare of their local citizens. 
In many Federal laws action to remedy wrongs must be initiated by some 
Federal bureau. Under present law, if the Federal bureau fails to act or refuses 
to act, the citizen is generally without remedy. In many instances adequate 
remedy requires immediate injunctive relief. Delay incident to bureaucratic 
redtape or indifference can mean financial ruin. 


SENATE JOINT RESOLUTION 45 


Senate Joint Resolution 45, proposing an amendment to the Constitution 
of the United States providing for compulsory retirement at age 75 of members 
of the Supreme Court and the termination at the same age of regular active 
service by judges of all inferior courts, disqualifying a member of the Supreme 
Court appointed after the ratification of the amendment from holding either 
the office of President or of Vice President of the United States while in regular 
active service or within 5 years after ceasing to be in regular active service, 
and establishing appellate jurisdiction in the Supreme Court both as to law 
and fact in all cases arising under the Constitution of the United States, was 
introduced by Senator John Marshall Butler on February 15, 1955. 

Hearings before the Committee on the Judiciary of the United States Senate 
were set for the week of July 18, but due to the press of other matters in Con- 
gress, they were postponed to the next session, beginning January 1956. 

Respectfully submitted. 

WILLIAM LOGAN MARTIN, Chairman. 
LEONARD D. ADKINS. 

WALTER E. Crale. 

EpWarpD E, MURANE. 

HENRY W. NICHOLS. 

JOHN C. SATTERFIELD. 
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[S. 3603, 84th Cong., 2d sess.] 


A BILL To amend section 3231, title 18, United States Code, to reaffirm the jurisdiction 
of State courts to enforce State statutes prohibiting subversive activities 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 3231 of title 18, United States 
Code, is amended by adding at the end thereof the following new paragraph: 

“Nothing contained in (a) this title, (b) the Subversive Activities Control 
Act of 1950, (c) the Communist Control Act of 1954, or (d) any other Act hereto- 
fore or hereafter enacted by the Congress prohibiting subversion of or sedition 
committed against the Government of the United States or any State shall impair 
the jurisdiction of the courts of any State to enforce any statute of such State 
which prescribes any criminal penalty for any act of sedition against, or any act, 
attempt, or conspiracy #verthrow, the government of such State or the Govern- 
ment of the United States. As used in this paragraph, the term ‘State’ includes 
any State of the United States, the Territories of Alaska and Hawaii, and the 
Commonwealth of Puerto Rico.” 


i a {S. 3617, 84th Cong., 2d sess.] 
ak, *7 


A BILL To amend title 18, United States Code, to authorize the enforcement of State 
4 statutes prescribing criminal penalties for subversive activities 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) chapter 115 of title 18, United States 
Code, is amended by adding at the end thereof the following new section: 


“§ 2392. Enforcement of State statutes 


“Except to the extent specifically provided by any statute hereafter enacted 
by the Congress, the enactment of (a) any provision of law contained in this 
chapter or in chapter 37, 67, or 105 of this title, (b) the Subversive Activities 
Control Act of 1950, (c) the Communist Control Act of 1954, or (d) any other 
Act of the Congress heretofore or hereafter enacted which prescribes any criminal 
penalty for any act of subversion or sedition against the Government of the 
United States or any State of the United States, shall not prevent the enforce- 
ment in the courts of any State of any statute of such State prescribing any 
criminal penalty for any act, attempt, or conspiracy to commit sedition against 
such State or the United States, or to overthrow the Government of such State 
or the Government of the United States. 

“As used in this section, the term ‘State’ includes any State of the United States, 
the Territory of Alaska, the Territory of Hawaii, and the Commonwealth of 
Puerto Rico.” 

(b) The analysis of chapter 115 of title 18, United States Code, is amended 
by inserting at the end thereof the following new item: 


**2392. Enforcement of State statutes.” 


x 





